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PREFACE. 





The compiler of this volume of Notes on Marine International 
Law lays no claim whatever to originality. It is simply, as shown 
by the title-page, a compilation from the writings and opinions of 
certain acknowledged authorities on the subject, and, where it was 
possible to do so, the language of the authorities cited has been 
quoted literally. 

International Law, as at present recognized, is so largely made up 
from the decisions of jurists and the opinions of writers and states- 
men of international reputation, that any attempt at originality in the 
treatment of the subject is out of the question; hence no apology is 
considered necessary for the use that has been made of the work of 
others, due credit being given in every case. 

The object of these Notes is to show, as clearly and concisely as 
possible, what are recognized principles of International Law relating 
to maritime affairs, and to do so in a manner that will make them of 
use to the naval officer on service. The commander of a vessel of 
war frequently has questions brought to his attention involving the 
interests and the honor of his flag—cases requiring prompt decision, 
where he may not have the necessary authorities at hand to assist 
him, nor the time needed to consult and compare them were they 
available. It was to meet such cases that this work was undertaken ; 


and, if it does not fully answer its purpose, the compiler trusts that it 
may at least be the means of attracting to the important subject of 
which it treats, the attention which it merits from all who are 
interested in maritime affairs. 
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MARINE INTERNATIONAL LAW. 


By COMMANDER Henry Gtass, U. S. Navy. 


PART I. 
INTERNATIONAL LAW. 
Its OpjEcTSs, SOURCES AND SANCTIONS. 


International Law is the system of rules governing the inter- sec. 1, Defini- 
course of nations in peace and war. The naval officer is chiefly “°” 
concerned with that division of the subject which relates to war, 
its causes, objects, and rules of conduct; and it is that division, 
as applied to maritime affairs, which these notes are intended to 
illustrate. 

“The law of nations is the science which teaches the rights Vattel. 
subsisting between nations or States, and the obligations corres- 
pondent to those rights.”* 

“The law of nations modifies the intercourse of independent Chitty. 
commonwealths in feace, and prescribes limits to their hostilities 
in war. It prescribes, that in peace, nations should do each 
other as much good, and in time of war as little harm, as may 
be possible, without injuring their own proper rea! interests.”’t 

“International Law, as understood among civilized nations, Wheaton. 
may be defined as consisting of those rules of conduct which 
reason deduces, as consonant to justice, from the nature of the 
society existing among independent nations ; with such defini- 


* Vattel, p. liii. t Note to Vattel, p. liii. 
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tions and modifications as may be established by general 
consent.” * 

“International law, zz a wide and abstract sense, would 
embrace those rules of intercourse between nations which are 
deduced from their rights and moral claims ; or, in other words, 
it is the expression of the jural and moral relations of States to 
one another. 

“* According to this definition, if we could once find out what are 
the rights and obligations, the moral claims and duties of nations 
as such, by mere deduction, the principles of this science would be 
settled. But such an abstract form of the science, commanding 
general assent, has neither appeared, nor is likely to appear.’’t 
a THe Text-writers have, for convenience, made certain divisions of 

subject. international law, such as necessary, voluntary, conventional 
and customary law, according to the source whence the rules of 
conduct have been derived. 

The necessary“ We call that the Necessary Law of Nations which consists 
in the application of the law of nature to zations. It is necessary 
because nations are adsolute/y bound to observe it. Several 
writers term it the Matural Law of Nations.’’} 

The voluntary The voluntary law of nations is based upon treaties and 
obligations voluntarily entered into by States, and upon the 
customs adopted by them in their intercourse. Hence the sub- 
division of the voluntary law into conventional law, or that 
depending upon the exfress consent of nations, and customary 
law, or that depending upon their ¢acz# consent.§ 

‘“ Perhaps a division like the following may have something to 
commend it, which separates the rights and obligations known to 
this science into, (1) those which are deducible from natural 
jus, which no sovereignty began or can terminate; (2) those 
deducible from the idea of a State; (3) those which are begun 
and can be ended by compact, expressed or tacit.”’|| 

Sec. 3. Thesub- “The peculiar subjects of international law are nations and 
jects of inter 

national law. those political societies of men called States.’ 

“ Nations, or sovereign States, are to be considered as so 
many free persons living together in the state of nature.”’** 


Woolsey. 


* Lawrence’s Wheaton, p. 26. t Woolsey, Sec. 3. 
t Vattel, p. lvii. 2 Vattel, p. Ixvi; Wheaton, p. 14. 
|| Woolsey, Sec. 27. { Lawrence’s Wheaton, p. 31. 


** Vattel, p. lv. 
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“ A sovereign State is generally defined to be any nation or Sec. 4. Defini- 
ar ‘ ° tion of a State, 
people, whatever may be the form of its internal constitution, 
which governs itself independently of foreign powers. 

“ This definition, unless taken with great qualifications, cannot 
be admitted as entirely accurate. Some States are completely 
sovereign and independent, acknowledging no superior but the 
Supreme Ruler and Governor of the Universe. The sovereignty 
of other States is limited and qualified in various degrees.”* 

“ All sovereign, States are equal in the eye of international Sec. 5. Equality 
law, whatever be their relative power.” + ia 

The independent action of States, and consequently their sec. 6. Semi- 

° >. d ° sovereign 
complete sovereignty, may be limited and modified by treaty States. 
obligations. States thus dependent upon other powers for the 
exercise of certain rights of sovereignty have been termed 
semi-sovereign States. 

“ Sovereignty is the supreme power by which any State is Sec. 7. The sov- 

. . . ereignty of a 
governed. This supreme power may be exercised either State. 
internally or externally. 

“Internal sovereignty is that which is inherent in the people of 
any State, or vested in its rulers, by its municipal constitution 
or fundamental laws. 

“External sovereignty consists in the independence of one 
political society, in respect to all other political societies. It is 
by the exercise of this branch of sovereignty that the inter- 
national relations of one political society are maintained, in 
peace and in war, with all other political societies. The law by 
which it is regulated has, therefore, been called external public 
law, droit public externe, but may more properly be termed 
international law.’’§ 

“ Sovereignty is acquired by a State, either at the origin of Sec. 8. Howsov- 
the civil society of which it is composed, or when it separates oma een 
itself from the community of which it previously formed a part, 
and on which it was dependent. 

“ The internal sovereignty of a State does not, in any degree, 
depend upon its recognition by other States. A new State, 

Springing into existence, does not require the recognition of 
other States to confirm its internal sovereignty. The existence 


* Wheaton, p. 58. t bid. p. 58. t Jéid. pp. 58, 59. 
§ Lawrence’s Wheaton, pp. 35, 36. 
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of the State de facto is sufficient, in this respect, to establish its 
sovereignty de jure. It is a State because it exists. 

“ The external sovereignty of any State, on the other hand, 
may require recognition by other States in order to render it 
perfect and complete. So long, indeed, as the new State con- 
fines its actions to its own citizens, and to the limits of its own 
territory, it may well dispense with such recognition. But if it 
desires to enter into that great society of nations, all the 
members of which recognize rights to which they are mutually 
entitled, and duties which they may be called upon reciprocally 
to fulfil, such recognition becomes essentially necessary to the 
complete participation of the new State in all the advantages of 
this society. Every other State is at liberty to grant, or refuse, 
this recognition, subject to the consequences of its own conduct 
in this respect ; and until such recognition becomes universal on 
the part of the other States, the new State becomes entitled to 
the exercise of its external sovereignty as to those States only 
by whom its sovereignty has been recognized.”’* 

SNiceicy ot “ A State, as to the individual members of which it is com- 
aState. posed, is a fluctuating body ; but in respect to the society, it is 
one and the same body, of which the existence is perpetually 
kept up by a constant succession of new members. This 
existence continues until it is interrupted by some change 
affecting the being of the State.”’+ 
Sec. 10. The ob- The obligations of a State are unchanged by any modification 
gations of a 
State. in its form of government. Treaties with other powers still 
remain in force, and the public debts are held inviolable. 

The State is responsible for injuries done the citizens or the 
government of another State, notwithstanding such injuries were 
committed during an interruption in its form of government. 

“ As soon as a nation has assumed the obligations of inter- 
national law, they become a portion of the law of the land, to 
govern the decisions of courts, the conduct of the rulers and 
that of the people. A nation is bound to protect this part 
of law by statute and penalty as much as that part which 
controls the jural relations or in other ways affects the actions 
of individuals. Otherwise it is a dead letter ; there is a want of 





* Lawrence's Wheaton, pp. 36, 39. | Lbid. p. 39. 
} Vattel, p. 205; Wheaton, p. 57. 
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faith towards foreign powers, and there is a danger of quarrel 
ending in war.’’* 

“As being a part of the common law of England, the law of Sec. 2. Interna- 
nations is adopted by our own law also; for it is well settled that adopted by the 
the common law of England, so far as it may be consistent with a 
the constitution of this country, and remains unaltered by 
statute, is an essential part of American jurisprudence.” 

Many of the principles of international law have received the 
express sanction of the Constitution and statutes of the United 
States, and they are made to control the actions of citizens by 
the infliction of penalties for any violations of them.{ 

In order to ascertain what are the accepted principles of 7,.°°672:, o¢ 
international law, we must consult : peel 

1. The various codes of sea-laws which came into use in the 
early history of commerce in Europe. 

2. Treaties made by civilized nations, both with regard to 
their political relations and the regulation of commerce. In 
these notes, where any treaties of the United States, now in 
force, touch upon any points of interest to the naval officer, 
they will be quoted. 

3. The decisions of the courts of civilized nations involving 
questions of international rights and duties. In questions 
relating to blockades and contraband of war, the decisions of 
the British Court of Admiralty and of the United States Prize 
Courts may be considered as the highest authority. 

4. The opinions of the leading statesmen of civilization as 
given in discussions of international questions. 

5. The opinions of text-writers of acknowledged authority on 
this subject. 

6. The history of wars, negotiations, conventions, and other 
transactions affecting the intercourse of nations, 

In comparing the sources of information above enumerated, Sec. 13. The un- 
great diversity of opinion and practice will be found, and many international 
propositions have been made for an International Congress to 
settle authoritatively many points of uncertainty in the law of 
nations, but, as yet, without success. As there could hardly 
be a court of adequate jurisdiction to enforce penalties for 
violations of an international code of law, even were such a 
code established, no attempt to enact one is likely to succeed. 


* Woolsey, Sec. 29. tKent, Lect. 1. {See “ Neutrality,” “ Piracy,” &c. 
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The uncertainty connected with this subject leads a recent 
writer on international law to remark: ‘“ The term ‘international 
law’ would seem to imply the existence of a regular code, with 
no more of uncertainty than belongs to any system of national 
law. Some experiences would lead almost to the opposite 
conclusion, that there was no system at all. The fact lies 
| between; all nations recognize and practice certain leading 
principles; such as the right to blockade, and to make prize 

of violators thereof; prohibition and confiscation of contraband, 
&c. But they vary widely in the application—in determining 
what constitutes blockade, and what is contraband.’’* 
Then cifins of |. 44S Nations are independent of each other, and acknowledge 
international nO superior, there is, unfortunately, no sovereign power among 
nations to uphold or enforce the international law; no tribunal 
to which the oppressed can appeal, as of right, against the 
oppressor; and, consequently, if either nation refuse to give 
effect to the established principles of international law, the only 
redress is by resorting to arms, and enforcing the performance 
of the national obligation; and this is the principle of just 
war.” 

To the means of preventing injury, or obtaining redress, 
afforded by war, there must be added at the present day the 
force of public opinion, and the municipal laws of civilized 
nations which confirm the principles of international law in 
many cases and make violations of those principles penal. 

It was the force of public opinion, ever growing stronger in 
favor of right and justice in the intercourse of nations, that 
rendered possible the Treaty of Washington of 1871, between 
the United States and Great Britain, and the settlement by 
arbitration at Geneva of many questions in dispute between 
those powers that had on several occasions almost resulted in 
war. 

In the following pages an endeavor is made to exhibit those 
leading principles of the science, in regard to which there is 
such uniformity of practice among civilized nations as places 
them beyond question, and to show what the present state of 

: international law is, rather than what it has been, or should be. 











* Dahlgren, p. 115. tNote, Vattel, p. 391. {Comp. Woolsey, Sec. 207. 
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PART II. 


WAR. 


Its Causes, USAGES AND EFFECTS. 


War is an interruption of the usual and natural peaceful rela- Sec. 1. Defini- 
tions existing between States. It is an “interruption of the = 
state of peace for the purpose of attempting to procure good 
or prevent evil by force ; and a just war is an attempt to obtain 
justice or prevent injustice by force, or, in other words, to bring 
back an injuring party to a right state of mind and conduct by 
the infliction of deserved evil.”’* 

“War is that state in which we prosecute our right by 
force.” + 

“It is one of the highest trials of right; for, as princes and 
States acknowledge no superior upon earth, they put them- 
selves upon the justice of God by an appeal to arms.” t 

“A contest by force between independent sovereign States Sec. 2. Public 
is called a public war. If it is declared in form, or duly com- ~"" 
menced, it entitles both the belligerent narties to all the rights 
of war against each other. The voluntary or positive law of 
nations makes no distinction, in this respect, between a just and 
unjust war. A war in form, or duly commenced, is to be con- 
sidered as to its effects, as just on both sides. Whatever is 
permitted by the laws of war to one of the belligerent parties is 
equally permitted to the other.’’§ 

“Wherever men are formed into a social body, war cannot 
exist between individuals ; the use of force between them is not 
war, but a trespass, cognisable by the municipal law.”’|| 

Wars have sometimes been classed as offensive or defensive Sec. 3. Offensive 
from the nature of their operations. An offensive war is one in — 
which a nation attacks another. A defensive war is one waged 


* Woolsey, Sec. 3. + Vattel, p. 291. t Lord Bacon, Vol. III, p. 40. 
§$ Wheaton, p. 514. || Bynkershoek, p. 2. 
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in self-defence.* This distinction cannot be regarded as of much 
force, since it relates to the form of war rather than to its objects. 
A war undertaken strictly in defence of national rights may, and 
frequently does, become an offensive war in its operations, since 
to attack an enemy is often the surest means of defending 
oneself. 

“ Offensive wars, however apt to be unjust, have usually some 
pretext of justice to urge in their favor.” 

“A perfect war is one where a whole nation is at war with 
another nation, and all the members of both nations are author- 
ized to commit hostilities against all the members of the other, 
in every case and under every circumstance permitted by the 
general laws of war. An imperfect war is limited as to places, 
persons, and things.”{ The hostilities authorized by the United 
States against France in 1798 furnish an example of imperfect 
war. The Act of Congress of July 9th, of that year, authorized 
the President, without any declaration of war against France, 
to instruct the commanders of all public armed vessels of the 
United States to capture any French armed vessels encountered ; 
and vessels so captured were to be condemned as lawful prizes. 
The same act also authorized fitting out privateers, but they 
were to cruise against armed vessels only. © 

The right of making war belongs to nations only so far as it 
is necessary for their own defence and the maintenance of their 
international rights. 

“The foundation, or cause of every just war is injury either 
already done or threatened. The justificatory reasons for war 
show that an injury has been received, or so far threatened as 
to authorize a prevention of it by arms. If any one attacks a 
nation, or violates her perfect rights, he does her an injury and 
affords a just cause of war. 

“If a nation takes up arms when she has received no injury, 
nor is threatened with any, she undertakes an unjust war. Those 
alone to whom an injury is done, or threatened, have a right to 
make war.’’§ 

“A just war, again, is one that is waged in the last resort, 
when peaceful means have failed to obtain redress, or where 
self-defence calls for it. We have no right to redress our 


* Vattel, p. 293; Lawrence’s Wheaton, p. 491, 7. t Woolsey, Sec. 113. 
{ Lawrence’s Wheaton, p. 518. §Vattel, p. 302. 
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wrongs in a way expensive and violent when other methods 
would be successful.””* 

“ War is not a game of strength between armies or fleets, nor 
a competition to kill the most men and sink the most vessels ; 
but a grand, valiant appeal to force to secure an object deemed 
essential when every other appeal has failed. The purpose of 
using force is to coerce your enemy to the act of justice assumed 
to be necessary.’’f 

“From the independence of nations it results that each has a Each State the 
right to hold and make good its own view of right in its affairs. an 
When a quarrel arises between two States, others are not to 
interfere because their views of the right in the case differ from 
those of the party concerned ; or at least they are not to do 
this unless the injustice of the war is flagrant and its principles 
dangerous.” } 

In the latter case, however, nations may not only remonstrate 
with the offender, but may use force to prevent the injustice 
threatened. 

“ A State bound by treaty to assist another in the event of ~ — 
war, must of course judge whether the casus federis exists, and Justice of the 
is bound to pass judgment on the nature of the war, since no 
treaty can sanction injustice.’’§ 

“No one can be validly engaged to support injustice.”’|| 

Vattel calls informal, or unlawful war, predatory expeditions, sec. 6, Informal 
such as the cruisers of buccaneers and the depredations com- te 
mitted by the corsairs of the Barbary Coast States ; expeditions 
undertaken, even where authorized by a sovereign, for no other 
purpose than plunder.4 

“When a party is formed in a State, who no longer obey the Sec. 7. Civil 
sovereign, and are possessed of sufficient strength to oppose ~*" 
him,—or when, in a republic, the nation is divided into two 
opposite factions, and both sides take up arms,—this is called a 
civil war. Custom appropriates the term of ‘civil war’ to 
every war between the members of one and the same political 
society. If it be between part of the citizens on the one side, 
and the sovereign, with those who continue in obedience to him, 


* Woolsey, Sec. 3. tDana’s Wheaton, p. 876, . t Woolsey, Sec. 3. 
§ Woolsey, Sec. 3; Bynkershoek, p. 71. || Vattel, p. 197; Law- 
rence’s Wheaton, p. 480. § Vattel, p. 319. 
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on the other,—provided the malcontents have any reason for 
taking up arms, nothing further is required to entitle such 
disturbance to the name of c#vil war and not that of rededlion. 
This latter term is applied only to such an insurrection against 
lawful authority as is void of all appearance of justice. The 
sovereign, indeed, never fails to bestow the appellation of rede/s 
on all such of his subjects as openly resist him ; but, when the 
latter have acquired sufficient strength to give him effectual 
opposition, and to oblige him to carry on the war against them 
according to the established rules, he must necessarily submit 
to the use of the term ‘ civil war.’ ”’* 

“A civil war is one in which the opposing parties are dis- 
tributed over the territory ; while a war in which they are 
localized may be called a rebellion, insurrection, or revolt. A 
civil war does not aim at the destruction of unity, but rather at 
some change of government, constitution or laws, while the 
other may aim at sundering parts before united. With internal 
wars international law comes into contact so far as the laws of 
war, that is, of humanity and natural justice, are concerned, and 
also in the bearings of the war upon the interests and rights of 
foreign States.” 

“A civil war between the different members of the same 
society is what Grotius calls a mixed war; it is, according to 
him, public on the side of the established government, and 
private on the part of the people resisting its authority. But 
the general usage of nations regards such a war as entitling 
both the contending parties to all the rights of war as against 
each other, and even as respects neutral nations.’’f 

“In the case where a State attempts to separate itself from 
the community of which it formed a part, and on which it was 
dependent, while the parent government seeks to subdue the 
attempt by the use of force, all the rights of war may be conceded 
to the insurgents, although no declaration of war has been made 
and their position as belligerents is not recognized ... At the 
commencement of a separation of this kind it is a matter of 
policy whether the parent portion shall acquiesce in the pro- 
posed separation, or attempt to compel continuity by the use of 
force. If the employment of force is determined upon, it is 


* Vattel, p. 424. t Woolsey, Sec. 136. t Lawrence’s Wheaton, p. 521. 
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impossible that war should be declared, because that would be 
to admit the independence of the insurgents, which is the main 
point in dispute ; and yet it is necessary that war should be held 
to exist, otherwise the parties at issue are not only deprived of 
their respective rights, but the interests of third parties are 
compromised.””* 


Referring to the effects of a civil war on the rights and obli- Conduct of *for- 
gations of foreign powers, Mr. Dana says, in his notes on during a civil 
war. 


Wheaton’s Elements of International Law: 

“Tf it is a war, all foreign citizens and officers, whether 
executive or judicial, are to follow one line of conduct. If it is 
not a war, they are to follow a totally different line. If it is a 
war, the commissioned cruisers of both sides may stop, search 
and capture the foreign merchant vessel, and the vessel must 
make no resistance, and must submit to adjudication by a prize 
court. If it is not a war, the cruisers of neither party can stop 
or search the foreign merchant vessel, and that vessel may resist 
all attempts in that direction, and the ships of war of the foreign 
State may attack and capture any cruiser persisting in the 
attempt. If it is a war, foreign nations must await the adjudi- 
cation of prize tribunals. If it is not a war, no such tribunal can 
be opened. If it is a war, the parent State may institute a 
blockade jure gentium of the insurgent ports, which foreigners 
must respect ; but if it is not a war, foreign nations having large 
commercial intercourse with a country will not respect a closing 
of insurgent ports by paper decrees only. If it is a war, the 
insurgent cruisers are to be treated by foreign citizens and 
officials, at sea and in port, as lawful belligerents. If it is not a 
war, those cruisers are pirates, and may be treated as such. If 
it is a war, the rules and risks respecting carrying contraband, 
or despatches, or military persons, come into play. If it is nota 
war, they donot. Within foreign jurisdiction, if it is a war, acts 
of the insurgents in the way of preparation and equipments for 
hostility may be breaches of the neutrality laws; while if it is not 
a war, they do not come into that category, but into the category 
of piracy or of crimes by municipal law.”’t 

“The habitual obedience of the members of any political 
society to a superior authority must have once existed in order 


* Castle, p. 48. + Dana’s Wheaton, p. 35, #. 
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to constitute a sovereign State. But the temporary suspension 
of that obedience and of that authority, in consequence of a civil 
war, does not necessarily extinguish the being of the State, 
although it may affect for a time its ordinary relations with 
other States. 

“Until the revolution is consummated, whilst the civil war 
involving a contest for the government continues, other States 
may remain indifferent spectators of the controversy, still 
continuing to treat the ancient government as sovereign, 
and the government de facto as a society entitled to the 
rights of war against its enemy; or may espouse the cause 
of the party which they believe to have justice on its 
side. In the first case, the foreign State fulfils all its 
obligations under the law of nations; and neither party has 
any right to complain, provided it maintains an impartial 
neutrality. In the latter it becomes, of course, the enemy of the 
party against whom it declares itself, and the ally of the other ; 
and as the positive law of nations makes no distinction, in this 
respect, between a just and unjust war, the intervening State 
becomes entitled to all the rights of war against the opposite 
party. 

“If the foreign State professes neutrality, it is bound to allow 
impartially to both belligerent parties the free exercise of those 
rights which war gives to public enemies against each other, 
such as the right of blockade, and of capturing contraband and 
enemy’s property. But the exercise of those rights, on the part 
of the revolting colony or province against the metropolitan 
country, may be modified by the obligation of treaties previously 
existing between that country and the foreign State.”’* 

“Where the sovereign of a neutral State has acknowledged 
the existence of a war by his proclamation of neutrality,a citizen 
of that State is estopped from the denying the existence of the 
war, and the belligerent right of blockade.” } 

It is with reference to the above principles of international 
law, that Mr. Justin McCarthy says, in his “‘ History of Our Own 
Times,” defending the neutrality proclamation of Great Britain, 
at the beginning of the war of Secession in the United States : 
“Yet it is certain that the proclamation was made with no 


* Lawrence’s Wheaton, p. 40. + Suppl. Lawrence’s Wheaton, p. I. 
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unfriendly motive. It was made at the instance of some of the 
most faithful friends the Northern cause had on this side of the 
Atlantic, conspicuous among whom in recommending it was 
Mr. W. E. Forster. If such a proclamation had not been 
issued, the English government could not have undertaken to 
recognize the blockade of the Southern ports.”* 

“ A civil war is never publicly proclaimed, €0 nomine, against Civil war is 
insurgents ; its actual existence is a fact in domestic history declared. 
which the courts are bound to notice and “now.” 

The President’s proclamation of April 19th, 1861, of a blockade 
of the Southern ports of the United States was a notification to 
the world that the government claimed the exercise of belligerent, 
as well as of sovereign rights, and it was held by the courts to 
be an act of war. 

“ The United States did not declare war, because they refused 
to recognize any dy politic as opposed to them, or capable of 
performing any _ctions of hostility, but claimed to regard the 
insurrection as _ ebellion of individuals risen to the dimensions 
ofawar. The, did in practice treat the rebels as belligerents, 
holding them as prisoners of war, making use of exchanges and 
other practices of war, but this was from necessity to prevent 
retaliation, and from humanity. But they refused to recognize 
any authority in the Confederate States capable even of making 
a surrender, and neither the existence nor the disappearance of 
the Confederacy was noticed legally by the United States.”’t 

Sedition, conspiracy and popular commotions against the Sec. 8. Sedition, 
authority of a government are crimes local in their effects, and ais 
are left to the control of municipal law. With them international 
law has no concern. 

Wars may be undertaken against foreign States belonging t to Se.» Eat 
the same political system, against nations out of the pale of 
civilization, pirates, or savages, and by the parts of a State against 
each other. With these international law has little relation 
except the first and last.§ 

The justice, and even the necessity of war, at times, is clear, Sec. 10. The jus- 

tice of some 
when it is considered that to States belong, by right of their wars. 
being, the obligations*of protecting themselves and their citizens 


* Chapter XLIII. t Suppl. Lawrence’s Wheaton, p. 13. 
t Dana’s Wheaton, p. 35. § Woolsey, Sec. 113. 
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from aggressions, the redress of wrongs, and the punishment of 
evil-doers. “War is a dreadful thing when evil suffered or 
inflicted is considered ; and yet war has often been the restorer 
of national virtue, which had nearly perished under the influence 
of selfish luxurious peace.’’* 
Sec. rr, Interna. International law, then, recognizes the necessity for war at 

tional law and .. hh * - 

wars. times, and it is, in a great degree, a collection of rules formed 
from the practice of civilized nations, intended to confine wars in 
their operations within the closest limits consistent with the 
objects for which they are undertaken, and to govern those 
operations on principles of justice and humanity. 

Sec. x2. Causes It belongs to international law to define what constitutes a 
lawful cause of war, and also to prescribe the means by which 
redress for injuries may be obtained without a resort to armed 
force. 

Professor Woolsey gives the following summary of lawful 
causes of war :t 
Self-defence. 1. “A State may go to war to defend its sovereignty and 
independence—that is, its political life and its territory. This 
reason for war is analogous to the individual’s right of self- 
preservation, and of defending his home when attacked. 
Protectionof 2. “The State being bound to protect the individual inhabitant 
omee* in all his rights, is his only defence against foreign violence, and 
may redress his wrongs even by war. But here it is reasonable 
to consider the extent of the injury, and the greatness of the 
evil which the remedy may involve. A State may forbear to 
redress its own public wrongs, much more the smaller ones of 
individuals. 
Insultsand 3. “A State may engage in war to obtain satisfaction for 
men violations of its honor, as for insults offered its flag, or its 
ambassadors, or its good name. A State has a right of repu- 
tation, this right is extremely important, and infractions of it 
cannot fail to arouse a deep sense of wrong in a high-minded 
people. Redress, therefore, is here as just and natural as suits 
for libel or slander between individuals. It is plain, however, 
that every small want of comity or petty insult does not warrant 
hostile measures, though it may call for remonstrance. 
Violations of 4- “ Violations of those rights which nations concede to one 
treaties nother by treaty may call for the redress of war. A contract 
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is broken, and there is no court before which the party doing 
the injury may be summoned.* 

5. “ The prevention of intended injury is a ground of war. =e 
This, indeed, is a case of self-defence, only the injury must not 
be remote or constructive, but fairly inferable from the prepa- 
rations and intentions of the other party.t The injury, again, 
which is to be prevented may not be aimed directly against a 
particular State, but may affect the equilibrium of a system of 
States. Thus the ambition of a leading State, it is now held, 
may, by disturbing the balance of power in Europe, provoke the 
interference of others upon the same continent. 

6. “In some rare cases a great and flagrant wrong committed Wrongs dene to 
by another nation, against religion, for instance, or liberty, may 
justify hostile interference on the part of those who are not 
immediately affected. And this, not only because the wrong, if 
allowed, may threaten all States, but also because the better 
feelings of nations impel them to help the injured.” 

“ The right of making war, as well as of authorizing reprisals, an. 0 
or other acts of vindictive retaliation, belongs, in every civilized power. 
nation, to the supreme power of the State.” t 

In the United States the right of levying war is, by the 
Constitution, expressly conferred upon the Congress as one of 
the sovereign powers of the general government.$ This right 
is exercised by Congress in the passage of an act declaring the 
existence of a state of war, and authorizing the President to use 
the military and naval forces of the United States to carry the 
war into effect. 

In cases of invasion or insurrection, it has been decided by 
the Supreme Court of the United States that the President can, 
alone, inaugurate war in the exercise of his power to call out 
the militia in such cases. “ It is exclusively with the President 
to decide whether the exigencies provided for have arisen.”’|| 

In order to justify the commencement of war it is necessary Sec. 14. Decla- 
that a nation has a lawful cause of complaint, that satisfaction ee 
has been demanded and refused, and that the government of 
the injured nation considers it to the advantage of its citizens to 
prosecute its right by force of arms. 


*Comp. Part 1, Sec. 14. | Comp. Vattel, p. 302. 
} Lawrence’s Wheaton, p. 512. § Con. U. S., Art. 1, Sec. 8." 
|| Lawrence’s Wheaton, p. 514, #. 











Bynkersheek on 
declarations of 
war. 


Vattel on decla- 
rations. 











370 MARINE INTERNATIONAL LAW. 


“Many things are required by writers on the law of nations 
in order to make war lawful, and particularly they think 
it necessary that it be publicly declared, either by a special 
proclamation or manifesto, or by sending a herald. This 
opinion certainly accords with the practice of the modern 
nations of Europe, and it is perfectly clear, that before recourse 
can be had to arms, a demand of satisfaction should be made 
for the injury complained of. But this is not the question now 
before us; it is whether, after a reparation has been demanded 
and refused, war can be immediately made without a previous 
declaration? 

“* My opinion is that a declaration of war is not necessary, and 
that it is one of those things which may very properly be done, 
but which cannot be insisted upon as a matter of right. A war 
may begin by mutual hostilities as well as by a declaration. 

“War may be justly begun upon the denial of a just demand; 
for how does that differ from actual hostilities? I admit, in the 
fullest extent, that it is necessary in the first instance to make a 
demand of what we conceive to be due to us, but not that we 
are to accompany that demand with threats of hostility, or with 
an actual declaration of war.”* 

The opinion of Bynkershoek is opposed by Vattel, who says, 
after enumerating the reasons for taking up arms: “ But all this 
is not sufficient. As it is possible that the present fear of our 
arms may make an impression on the mind of our adversary 
and induce him to do us justice, we owe this further regard to 
humanity, and especially to the lives and peace of the subjects, 
to declare to that unjust nation, or its chief, that we are at 
length going to have recourse to the last remedy, and make 
use of open force for the purpose of bringing him to reason. 
This is called declaring war. 

“ After a fruitless application for justice, a nation may proceed 
to a declaration of war, which is then pure and simple. But, to 
include the whole business in a single act, instead of two sepa- 
rate ones, the demand of justice (called by the Romans rerum 
repetitio) may, if we think proper, be accompanied by a con- 
ditional declaration of war, notifying that we will commence 
hostilities unless we obtain immediate satisfaction on such and 


* Bynkershoek, pp. 6 and 7. 
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such a subject. In this case there is no necessity for adding a 
pure and simple declaration of war, the conditional sufficing, if 
the enemy delays giving satisfaction.””* 

“A declaration of war being necessary, as a further effort to Sec. 15. ees 
terminate the difference without the effusion of blood, by making contains. 
use of the principle of fear, in order to bring the enemy to more 
equitable settlements; it ought, at the same time that it 
announces our settled resolution of making war, to set forth the 
reasons which have induced us to take uparms. This is, at 
present, the constant practice among the powers of Europe.” f 

“War between independent sovereignties is, and ought to be, on. 2 - 
an avowed open way of obtaining justice. For every State has declaration, 
a right to know what its relations are towards those with whom 
it has been on terms of amity: whether the amity continues, or 
is at an end. It is necessary, therefore, that some act show ina 
way not to be mistaken, that a new state of things, a state of war 
has begun.” [ 

The declaration that a state of war exists is necessary as well 
for the information of neutrals, in consequence of their changed 
rights and duties during its continuance. 

The civilized nations of ancient times generally made asec. 17. Custom 
formal declaration of war before commencing any hostile fo” 
movements. The Romans, in particular, were very punctilious 
in this respect, and prefaced the declaration of war by a formal 
demand for reparation for alleged wrongs, giving to the adver- 
sary a fixed time, thirty-three days, in which to answer. At 
the end of this time, satisfaction being denied, war was declared 
in due form. 

In Europe, during the middle ages, it was not considered Sec. 10. Custom 
honorable to commence war without a formal declaration made ages. 
by heralds at arms, or other messengers. This practice was 
observed until the first half of the seventeenth century ; the last 
instance in European history of a declaration of war made by 
heralds at arms, in accordance with the forms used in the middle 
ages, being that of France against Spain, proclaimed at Brussels 
in 1635. 

“A formal declaration of war to the enemy was once con- Sec. 19. Modern 
sidered necessary to legalize hostilities between nations. The ~~ 


* Vattel, p. 315. t Vattel, p. 315. t Woolsey, Sec. 115. 
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present usage is to.publish a manifesto, within the territory of 
the State declaring war, announcing the existence of hostilities, 
and the motives for commencing them. This publication may 
be necessary for the instruction and direction of the subjects of 
the belligerent State in respect to their intercourse with the 
enemy, and regarding certaix effects which the voluntary law of 
nations attributes to war in form. Without such a declaration, 
it might be difficult to distinguish in a treaty of peace, those 
acts which are to be accounted lawful effects of war, from those 
+ which either nation may consider as naked wrongs, and for 
which they may, under certain circumstances, demand repa- 
ration.”* 

“ This disuse of declarations does not grow out of an intention 
to take the enemy at unawares, which would imply an extreme 
degradation of moral principles, but out of the publicity and 
circulation of intelligence peculiar to modern times. States 
have now resident ambassadors within each other’s bounds, who 
are accurately informed in regard to the probability of war, and 
can forewarn their countrymen. War is for the most part the 
end of a long thread of negotiations, and can be generally fore- 
seen. Intentions, also, can be judged of from the preparations 
which are on foot, and nations have a right to demand of one 
ti another what is the meaning of unusual armaments. And 
t yet the modern practice has its evils,so that one cannot help 
FI wishing back the more honorable custom of feudal times. 

“ This rule, be it observed, of declaring war beforehand, so 
long as it was thought obligatory, only bound the assailant. 
| The invaded or defensive State accepted the state of war asa 
i | fact, without the formalities of a declaration.”’} 
\} Counter declarations, however, were usually made. 
Sec. 20. Mani- “ But if a declaration of war is no longer necessary, a State 
which enters into war is stil] bound, (1) to indicate in some way, to 
the party with whom it has a difficulty, its altered feelings and rela- 
tions. This is done by sending away its ambassador, by a state 
of non-intercourse, and the like. (2) It is necessary and usual 
that its own people should have information of ihe new state of 
things, otherwise their persons and property may be exposed 
to peril. (3) Neutrals have a right to know that a state of war 
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exists, and that early enough to adjust their.commercial trans- 
actions to the altered state of things, otherwise a great injury 
may be done them. Such notice is given in manifestoes.”* 

“War is at present published and declared by manifestoes. 
These pieces never fail to contain the justificatory reasons, good 
or bad, on which the party grounds his right to take up arms. 
The least scrupulous sovereign would wish to be thought just, 
equitable, and a lover of peace: he is sensible that a contrary 
reputation might be detrimental to him. The manifesto imply- 
ing a declaration of war, or the declaration itself, printed, pub- 
lished, and circulated throughout the whole State, contains also 
the sovereign’s general orders to his subjects, relative to their 
conduct in the war.’’t 

The practice of the United States has been for the President 
to issue a proclamation containing the Act of Congress which 
declares a state of war to exist. This proclamation is communi- 
cated to neutral governments by the State Department through 
the diplomatic agents. 

The proclamation is necessary as calling to the notice of all 
citizens the date of the passage of the act declaring war to 
exist. “The date of the Act of Congress, therefore, furnishes the 
precise period of the commencement of the peculiar duties and 
obligations which a condition of war imposes on the citizen.’’t 


The United States have made several treaties regulating Sec. ox. Treaties 
commerce and navigation with foreign powers, in which it is as to declare: 


stipulated that neither of the contracting parties shall, in case 
of dispute, or any infraction of said treaties, declare war, or 
authorize any act of reprisals, until after a statement of the 
injuries complained of, accompanied by competent proof, shall 
have been presented by the offended party, and satisfaction 
refused or unreasonably delayed. 

These treaties are with Algiers, 1816, Bolivia, 1858, Brazil, 
1828, United States of Colombia, 1846, Ecuador, 1839, Guate- 


mala, 1849, Mexico, 1831 (revived by treaty of 1848), Portugal, | 


1840, San Salvador, 1850, Tripoli, 1805, Tunis, 1797.§ 


tions of war, 


War having been declared, a nation has the right to take any Sec. 22. ‘The 


measures, consistent with humanity, necessary to attain the 


* Woolsey, Sec. 116. + Vattel, p. 318. } Upton, p. 7. 
? Treaties of U. S., 1873, ‘* Bolivia,” &c. 
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object in view; whether it be to resist aggression, or to obtain 
satisfaction for injuries received. 

The laws and usages of war “are necessarily somewhat 
vague and fluctuating, partly because they have less to do with 
justice than with humanity when clear lines are wanting; partly 
because much must be left to the discretion of commanders 
with varying dispositions and principles; partly because nations 
sometimes enter with excited passions, sometimes with cool 
calculation, into war, and their spirit will modify all its move- 
ments. Notwithstanding this vagueness, the rules of war have 
grown in humanity and mildness in recent times.”* 

Few wars of modern times have failed to show some advance 
in the direction of the avoidance of suffering caused. The 
greater care of the wounded, the respect shown hospitals and 
ambulance corps, and the liberty of action allowed the agents of 
sanitary commissions all testify to this. 

The principal causes of this amelioration are : 

Mefemee of 1. The influence of Christianity in fostering a feeling of 
inwar. | brotherhood among men. Prisoners of war are no longer con- 
sidered as enemies whose lives are forfeited, and civilization 
having condemned slavery, they are not looked upon as slaves 
to the captor, but as entitled to humane treatment. 
Influence of 2+ The influence, generally, of writers on the law of nations 
writers. and the usages of war, and the examples of great military 
leaders. Bynkershoek, however, is an exception in this respect, 
as he advocates the lawfulness of any and all means of injuring 
an enemy.t 
Effect ofcom- 3, The increased commercial intercourse between modern 
YT nations. The subjects of different nations are no longer 
strangers to each other, but are bound together by many ties 
of business and friendship. 
Improved disci- 4, The separation of the military class from the non-com- 
pline in armies. 
batants, and the improved discipline in armies rendered 
, possible by this separation. The regular troops of a nation 
form at least a basis for its armies in war, and their spirit 
and discipline pervade to a great extent the whole military 
organization. 
Improved meth- 5. The higher feeling of honor among officers, the better 
ods of warfare. . . 
control they are able to exercise over their men, and the cooler 
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and more scientific manner in which modern warfare is con- 
ducted, give little occasion for the exercise of passion. 

6. The difference in the mode of action, caused by the use of 
gunpowder and the modern arms of precision. The soldier of 
to-day rarely comes to a hand-to-hand conflict with his enemy, 
as in ancient times, and sees little of the suffering caused. He 
does not see his peculiar victim, and so does not become 
accustomed to the act of killing and wounding which made men 
savages in action. 

7. The organization of a regular commissariat, and the 
modern systems of finance and credit, by which armies are 
maintained in the field in an enemy’s country, and the soldier 
no longer finds it necessary to resort to plunder to sustain 
himself.* . 

“The rules which lie at the basis of a humane system of war 
are : 

“1, That peace is the normal state of Christian nations, to 
which they are bound to seek to return from the temporary and 
exceptional interruption of war. 

“2, That redress of injuries, and not conquest or plunder, is 
the lawful motive in war; and that no rule of morality or justice 
can be sacrificed in the mode of warfare. 

“3. That war is waged between governments by persons 
whom they authorize, and is not waged against the passive 
inhabitants of a country. 

“4. That the smallest amount of injury, consistent with the 
sad necessity of war, is to be inflicted. And, finally, 

“5. That the duties implied in the improved usages of war, 
so far as they are not of positive obligation, are reciprocal, like 
very many rules of intercourse between States, so as not to be 
binding on one belligerent as long as they are violated by the 
other.” ¢ 

Bynkershoek says, of the relations between enemies, “ Justice 
in war is indispensable ; but generosity is altogether a voluntary 
act. That leaves us at liberty to destroy an enemy by every 
possible means, this grants to him everything that we could 
wish to be granted to ourselves in the like case; and thus war 
is carried on, as a duel formerly was in those countries in which 


* Woolsey, Sec. 124. t bid. Sec. 125. 
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that mode of terminating differences was admitted.”* He goes 
so far as to say that everything is /aw/u/ against an enemy, 
even the use of poison. 
Sec. 24. Wea- The law of nations, now recognized, prohibits the use of 
pons that are P —_— ‘ 

allowable. | poisoned weapons and missiles, and such as are intended only to 

inflict bad and painful wounds. The attempted use of explosive 
rifle balls, during the War of Secession in the United States, 
was condemned as opposed to the laws of war. Poisoning, or in 
any other manner assassinating an enemy, is forbidden. Poison- 
ing springs and water-courses is equally prohibited, although 
the water supply of a besieged place may be diverted. 

Many arms and missiles, as for instance chain-shot on board 
ships, were formerly prohibited, that could now be used with- 
out question at the will of a belligerent. The present practice in 
war is to make use of the most destructive weapons of offence, 
and mechanical ingenuity is stimulated to the highest point in 
the invention and manufacture of new and more terrible means 
of destruction. The use of mines and torpedoes, both on land 
and at sea, is increasing, and nothing is said against the whole- 
sale loss of life they are intended to cause. It may almost be 
said that the modern tendency is to make war so destructive 
that no nation will engage in it. It is a fact, however, that since 
the invention of gunpowder, the suffering and loss of life in battle 
have been much lessened, and the same may be asserted of the 
introduction of the modern arms of precision. Wars have been 
very much shortened in duration by these means, and the aggre- 
gate loss of life in modern warfare has been much less than in 
ancient times, when the soldier met his enemy in hand-to-hand 
conflict, and a victory meant almost complete extermination of 
the vanquished army.{ 

Sec. 25. The Modern usage has established a permanent military organiza- 
on ean tion for duty in time of peace, and to serve as the basis of all the 
ployed. armies of a nation in the time of war. Thus, during a war, in 

addition to the regular forces, it is customary to call into service 
the militia or volunteers, who are uniformed and subjected to the 
same discipline as the regular troops, and who become, for the 
time they are in service, in all respects a part of the regular 
Volunteers. Military establishment. The volunteers have then all the rights 


* Chap. I, “ War in general.” 1 Vattel, p. 361; Woolsey, Sec. 127. 
t Hall, p. 457. 
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and immunities granted to regular troops, and are not to be 
confounded with guerilla bands. 


“ Partisan and guerilla troops are bodies of men self-organized Guerillas, 


and self-controlled, who carry on war against the public enemy, 
without being under the direct control of the State. They have 
no commissions or enlistments, nor are they enrolled as any part 
of the military force of the State ; and the State is, therefore, only 
indirectly responsible for their acts. Such partisan and guerilla 
bands are regarded as outlaws, and, when captured, may be 
punished as freebooters and banditti. If authorized and 
employed by the State, they become a portion of its troops, and 
the State is as much responsible for their acts as for the acts of 
any other part of its army.”* They are no longer partisans or 
guerillas, but are in every respect on the same footing as other 


troops. 


- “Tnternational law makes a distinction between the unauthor- Levies en masse, 


ized acts of guerilla bands, and the authorized acts of devées en 
masse organized and armed by the State. When such militia 
are called into the field, and organized under the constituted 
authorities of the State, they are entitled to all the rights of 
war.” 


Mercenary troops are foreigners voluntarily serving a State Mercenaries, 


for pay alone. The custom of employing mercenaries, once 
almost universal in Europe, has fallen into complete disuse. 
Such a practice could not be successfully defended, since the 
act of engaging in war from no other motive than private gain 
is clearly repugnant to every principle of morality and justice. 
Yet Vattel favors such enlistments, on the ground that their own 
country would be benefited by the knowledge of the art of war 
acquired by the mercenaries.{ 

“The noble view of gaining instruction in the art of war, and 
thus acquiring a greater ability to render useful services to their 
country, has introduced the custom of serving as volunteers 
even in foreign armies; and the practice is undoubtedly justified 
by the sublimity of the motive. At present, volunteers, when 
taken by the enemy, are treated as if they belonged to the army 
in which they fight.’’§ 


*Lawrence’s Wheaton, p. 95, #. t Halleck, p. 334. t Vattel, p. 297. 
2 Lbid. p. 400. 











378 MARINE INTERNATIONAL LAW. 


Modern custom permits a few of the officers of the neutral 
States to accompany armies in the field, to observe military 
movements, and the use of new arms, in order to report upon 
them to their governments. Such officers are protected by 
passports. 

—— of “ Nothing is clearer than that troops who are accustomed to 
an inhuman mode of warfare, and belong to a savage race, can- 
not be trusted to wage war according to the spirit of humanity, 
and ought not to be employed.”* 

Nevertheless, the practice of employing savages in warfare 
between civilized nations has been allowed by the rules of war, 
and many instances of it are afforded by modern history. 

The French, as late as 1859, brought the “ Turcos,” a force 
enlisted in North Africa, into Italy to take part in the operations 
against Austria. Great Britain habitually made use of savages 
in her wars in North America, and in 1877 threatened to use 
her Indian troops in Europe, bringing a body of Sepoys to 
Malta, as a menace to Russia, after the treaty of San Stefano 
had been published and pending the meeting of the Berlin 
Conference. 

Sec. 26, The  “ As a war cannot be carried on without soldiers, it is evident 

enlistment of ‘ , 

troops, that whoever has the right of making war has naturally that of 
raising troops. The latter, therefore, belongs to the sovereign. 
The power of levying troops, or raising an army, is of too great 
consequence in a State to be entrusted to any other than the 
sovereign. The subordinate authorities are not invested with it; 
they exercise it only by order or commission from the sovereign. 
But it is not always necessary that they should have an express 
order for the purpose. On those urgent exigencies which do not 
allow time to wait for the supreme order, the governor of a 
province, or the commandant of a town, may raise troops for 
the defence of the town or province committed to their care; 
and this they do by virtue of the power tacitly given them by 
their commission in cases of this nature.” t 

The Constitution of the United States confers upon Congress 
the power to raise and support armies, and to make rules for 
enlistments.{ The President has the power, under the act of 
Congress of February 28th, 1795, to call the militia into active 


* Woolsey, Sec. 127. | Vattel, p. 293. t Art. I, Sec. 8. 
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service, when the country shall be invaded, or be in imminent 
danger of invasion by an enemy, or when necessary to suppress 
an insurrection.* 

“ Every citizen is bound to serve and defend the State as far ene 
as he is capable. Society cannot otherwise be maintained ; and 
this concurrence for the common defence is one of the principal 
objects of every political association. Every man capable of 
bearing arms should take them up at the first order of him who 
has the the power of making war. 

“In former times, and especially in small States, every man 
became a soldier immediately on a declaration of war ; the whole 
community took up arms, and engaged in the war. Soon after, 

a choice was made, and armies were formed of picked men,— 
the remainder of the people pursuing their usual occupations. 

“No person is naturally exempt from taking up arms in 
the defence of the State,—the obligation of every member 
of society being the same. Those alone are exempted who 
are incapable of handling arms, or supporting the fatigues of 
war.”’t 
- This positive view of the obligation of the citizens in time of 
war is greatly modified by the present customs of civilization ; 
classes of non-combatants being recognized by municipal law 
as well as by the law of nations. 

At the present time, nations guard very jealously the right Of Foreign enlist- 
enlisting troops within their territory ; not only as an attribute 
of their sovereignty, but to avoid complications with other 
States. Laws are passed prohibiting the enlistment of troops 
for the service of foreign powers, and prescribing severe 
penalties for their violation. Such are the Neutrality Act of the 
United States and the Foreign Enlistment Act of Great Britain. 

The penalty, in the United States, for enlisting in the military Penalties for 
service of a country at war with another between which and the ee 
United States peace exists, or for inducing others to so enlist, 
or engaging to go beyond the limits of the United States for 
such purpose, is fine, not exceeding one thousand dollars, and 
imprisonment, not exceeding three years. The act is made 
applicable to all persons within the limits of the United States, 


* Brightly’s Digest, p. 621. t Vattel, pp. 293, 294. 
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except such subjects of foreign States as may be temporarily 
residing there.* 

“The enemy is he with whom a nation is at open war. 

“When the sovereign or ruler of a State declares war against 
another State, it is understood that the whole nation declares 
war against another nation; for the sovereign represents the 
nation, and acts in the name of the whole society. Hence those 
two nations are enemies, and all the subjects of the one are 
enemies to all the subjects of the other. In this particular 
custom and principle are in accord.” + 

“When war is duly deciared, it is not merely a war between 
this and the adverse government, in their political characters, 
Every man is, in judgment of law, a party to the acts of his own 
government, and a war between the governments of two nations 
is a war between all the individuals of the one, and all the 
individuals of which the other nation is composed. Government 
is the representative of the will of all the people, and acts for 
the whole society. This is the theory of all governments, and 
the best writers on the law of nations concur in the doctrine that 
when the sovereign of a State declares war against another 
sovereign, it implies that the whole nation declares war, and 
that all the subjects of the one are enemies to all the subjects of 
the other.” t 

“An alien enemy is one who is under the allegiance of a 
government at war with our own. 

“Where the allegiance due is of that permanent character 
which attaches to the citizen or subject, as such, there is no 
difficulty in determining his position and liabilities. His hostility 
is coeval with, and as permanent as, his allegiance. It begins 
with the commencement of his country’s quarrel, and ends only 
with its termination.’’§ 

These definitions accord with the decisions of the Supreme 
Court of the United States, as to the position and obligations of 
citizens during war. In the war with Mexico it was held that 
in a state of war, the nations engaged in it, and all their citizens 
or subjects as well, are enemies of each other. || 


* Brightly’s Digest, p. 688 ; see also ‘“* Neutrality.” + Vattel, p. 321. 
t Kent, Vol. I, p. 63. 2 Upton, p. 44. 
|| Lawrence’s Wheaton, p. 552, #. 
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The exact definition of enemies given above applies more 
particularly to the business relations of the belligerents. It is 
not understood that each and every citizen shall, under all 
possible circumstances, commit acts of direct hostility against 
the enemy. 

“The old strict theory in regard to a state of war was, that See. of. Caite 
each and every subject of the one belligerent is at war with each 
and every subject of the other. . . . It is needless to say that 
no Christian State acts on such a theory, nor did the Greeks 
and Romans generally carry it out in practice’to its extreme 
rigor. In particular there is now a wide line drawn between 
combatants and non-combatants, the latter of whom, by modern 
practice, are on land exempted from the injuries and moles- 
tations of war, as far as is consistent with the use of such a 
method of obtaining justice.””* 

“ A combatant is any person directly engaged in carrying on 
war, or concerned in the belligerent government, or present 
with its armies and assisting them; although those who are 
present for purposes of humanity and religion, as surgeons, 
nurses and chaplains, are usually classed as non-combatants, 
unless special reasons require an opposite treatment of them.” 

“The effect of a state of war, lawfully declared to exist, is to General effect of 

place all the subjects of each belligerent power in a state of “*” 
mutual hostility. The usage of nations has modified this maxim, 
by legalizing such acts of hostility only as are committed by 
those who are authorized by the express or implied command Who may com- 
of the State. Such are the regularly commissioned naval and hostility. ° 
military forces of the nation, and all others called out in its 
defence, or spontaneously defending themselves in case of 
urgent necessity, without any express authority for that purpose. 
The horrors of war would be greatly aggravated if every indi- 
vidual of the belligerent State was allowed to plunder and slay 
indiscriminately the enemy's subjects, without being in any way 
accountable for his conduct. Hence it is that in land wars, 
irregular bands of marauders are liable to be treated as lawless 
banditti, not entitled to the protection of the mitigated usages of 
war as practiced by civilized nations.” t 

“ All the members of the enemy State may lawfully be treated Sec. 29. Non- 
as enemies in a public war; but it does not therefore follow = 


* Woolsey, Sec. 117. | Zoid. 128. t Lawrence’s Wheaton, p. 626. 
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that all these enemies may be treated alike ; though we may 
lawfully destroy some of them, it does not therefore follow that 
we may lawfully destroy all. For the general rule, derived 
from the natural law, is still the same, that no use of force 
against an enemy is lawful unless it is necessary to accomplish 
the purposes of war. The custom of civilized nations, founded 
upon this principle, has heretofore exempted the persons of the 
sovereign and his family, the members of the civil government, 
women and children, artisans, laborers, cultivators of the earth, 
merchants, men of science and letters, and, generally, all other 
public or private individuals engaged in the ordinary civil 
pursuits of life, from the direct effect of military operations, 
unless actually taken in arms, or guilty of some misconduct in 
violation of the usages of war by which they forfeit their 
immunity.”* 

Fishermen also are generally classified as non-combatants, 
and are allowed to pursue their avocations unmolested, except 
where interrupted by actual warlike operations. 

The treaty of 1785 between the United States and Prussia 
contained a stipulation that fishermen, “and in general all 
others whose occupations are for the common subsistence and 
benefit of mankind,” should be classed as non-combatants. 

A treaty of the United States with Italy, concluded in 1871, 
contains the same stipulations, and is, by its terms, to be as 
sacredly observed, in the event of war between the parties, “ as 
the most acknowledged obligations of the law of nations.’’t 

Non-combatants are required to remain passive and take no 
part in any hostile movement, but they may use force to defend 
themselves from aggression. If the people of an invaded dis- 
trict take an active part in hostilities, they forfeit their claim to 
immunity. 

“The true theory seems to be, that private persons on each 
side are not fully in hostile relations, but in a state of non-inter- 
course, in a state wherein the rights of intercourse, only secured 
by treaty and not derived from natural right, are suspended or 
have ceased, while the political bodies to which they belong are 
at war with one another, and they only. Of course until these 
political bodies allow hostile acts to be performed, such acts, 


* Lawrence’s Wheaton, p. 591. tU. S. Treaties, 1873, p. 509. 
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save in self-defence, may not be performed; and accordingly the 
usages of war visit with severity those who fight without a 
sanction of their governments. The plunder which such persons 
seize belongs not to themselves, but to the public, until public 
authority gives them a share in it.”* 

The enemy’s allies are those who unite with him in carrying 
on war, or furnish him with assistance of any kind in his opera- 
tions, or are engaged with him in an offensive alliance. 

Vattel would allow certain assistance to be furnished a bel- 
ligerent, under treaty stipulations entered into before the com- 
mencement of a war, and holds it not inconsistent with neutrality, 
but, at present, such conduct on the part of any nation would be 
a lawful cause of war.f But he also says: ‘It is of little 
consequence whether any one makes war on me directly, and in 
his own name, or under the auspices of another. Whatever 
rights war gives me against my principal enemy, the like it 
gives me against all his associates; for I derive those rights 
from the right to security,—from the care of my own defence ; 
and [I am equally attacked by the one and the other party.” 

“ As their own conduct proclaims them my enemies, and they 
take up arms against me in the first instance, I may make war 
on them without any declaration; the war being sufficiently 
declared by their own act. This is especially the case of those 
who in any manner whatever, concur to make an offensive war 
against me.’’t 

“ The sovereign declaring war can neither detain the persons 
nor the property of those subjects of the enemy who are within 
his dominions at the time of the declaration. They came into his 
country under the public faith. By permitting them to enter 
and reside in his territories, he tacitly promised them full liberty 
and security for their return. He is, therefore, bound to allow 
them a reasonable time for withdrawing their effects; and if they 
Stay beyond the term prescribed, he has a right to treat them 
as enemies,—as unarmed enemies, however. But if they are 
detained by an insurmountable impediment, as by sickness, he 
must necessarily, and for the same reason, grant them a suffi- 
cient extension of the time.’’§ 


* Woolsey, Sec. 119; see “ Prize, Capture, &c.” | Vattel, p. 328. 
t Vattel, p. 318. ? Jbid. pp. 327-330. 
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“The usage is now general, if not fixed, with the single 
exception of measures of retorsion, to allow the subjects of the 
enemy to remain within the territory during good behavior, in 
the enjoyment of their property, or to give them, by public 
proclamation, reasonable time to withdraw with their effects 
from the country.”’* 

While some modern writers claim that the right to detain the 
persons of enemies found within the belligerent territory, and to 
confiscate their property, still exists in full force, except where 
modified by treaty stipulations, they admit the general usage to 
be as above stated.f 

The Supreme Court of the United States has held, however, 
that while the declaration of war does not of itself legalize pro- 
ceedings for the confiscation of the property of resident enemies, 
it does vest the right to confiscate; the assertion of the right 
depending on the will of the supreme authority of the nation. 

In the later treaties made by the United States, a term is fixed, 
varying from six months to a year, which shall be allowed ; 
citizens of either party to arrange their business and withdraw 
with their effects from the enemy’s territory. 

The treaty of 1859 with Paraguay allows citizens of either 
party engaged in business to remain in the territory, under the 
protection of law, as long as they behave peaceably and commit 
no offence; but if “they prefer to leave the country, they 
shall be allowed the time they may require to liquidate their 
accounts and dispose of their property.”§ This seems to refer 
to merchants especially. By the treaties with Mexico, 1848, 
San Salvador, 1850, United States of Colombia, 1846, and 
Bolivia, 1858, merchants are required to quit the country within 
a fixed term, while all other enemy’s citizens may remain under 
protection. Other treaties made by the United States make no 
discrimination in this respect.|| 

Sec. 32. Pris- “ We have aright to repel an attack by force, and to use such 
force as may be necessary, even to taking the lives of our 
assailants. Under the name of enemies are to be classed not 
only the authors of war, but also those who join them or aid 
them in any way. But the very right to kill our enemies where 
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* Woolsey. t+ Upton, p. 37 ; Kent, p. 66; Lawrence’s Wheaton, p. 531, #. 
tCranch’s Rep., Vol. VIII, p. 110. % Treaties of U. S., 1873, p. 659. 
|| Zéid. pp. 552, 752, 185, 88. 
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necessary, contains in itself a limitation, and where milder means 
of self-defence are sufficient, they must be adopted. This is the 
origin of the right to make prisoners of war. In battle those 


who lay down their arms must be given quarter, and in a siege, Quarter » be 
a wed. 


a garrison offering to surrender are never refused terms of 
capitulation.””* 

“There is, however, one case in which we may refuse to 
spare the life of an enemy who surrenders, or to allow any 
capitulation to a town reduced to the last extremity. It is 
when that enemy has been guilty of some enormous breach of 
the law of nations, and particularly when he has violated the 
laws of war. This refusal of quarter is no natural consequence 
of the war, but a punishment for his crime—a punishment which 
the injured party has a right to inflict. But in order that it be 
justly inflicted it must fall on the guilty. When we are at war 
with a savage nation, who observe no rules and give no quarter, 
we may punish them in the persons of any of their people 
whom we take (these belonging to the number of the guilty), 
and endeavor, by this rigorous proceeding, to force them to 
respect the laws of humanity. But wherever severity is not 
absolutely necessary, clemency becomes a duty.”’t 

Fortunately the cases are very rare in modern warfare where 
a resort to the rule of xo guarter is necessary. 

“No use of force is lawful except so far as it is necessary. 
A belligerent has, therefore, no right to take away the lives of 
those subjects of the enemy whom he can subdue by any other 
means. Those who are actually in arms, and continue to resist, 
may be lawfully killed; but the inhabitants of the enemy’s 
country who are not in arms, or who being in arms submit and 
surrender themselves, may not be slain, because their destruction 
is not necessary to the just ends of the war. Those ends may 
be accomplished by making prisoners of those who are taken in 
arms, or compelling them to give security that they will not 
bear arms against the victor for a limited period, or during the 
continuance of the war. The killing of prisoners can only be 
justifiable in those extreme cases where resistance on their part, 
or on the part of others who come to their rescue, renders it 
impossible to keep them.”’t 


* Vattel, p. 347 ; Bynkershoek, pp. 10, 20. t Vattel, p. 348. 
| Lawrence’s Wheaton, p. 588. 
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Joining with Persons who identify themselves with savages, however, in 
“avagss_war are not entitled to the protection afforded prisoners of war 
by the usages of civilization, but may be executed upon capture. 

The execution, by order of General Jackson, of two English 
subjects, during the Florida Indian war in 1818, was held to be 
justifiable, even by their own government, they having taken 
part with savages in commencing war against the United States. 
They were regularly tried and sentenced to death by a Court 
Martial, but by the laws and usages of war they might have 
been hanged without formal trial, the commander-in-chief having 
full proof of their guilt.* 

2 Pe Prisoners of war are, by modern usage, furnished with 
oners. necessary comforts at the expense of the State to which they 
belong. If the circumstances of the captor are such as do not 
admit of proper care, humanity would dictate their immediate 

release on parole. 

“Prisoners may be secured and be subjected to such con- 
finement as may be necessary for this object. They may be 
put in irons if there is any apprehension of their attempting to 
escape. They are not to be treated harshly unless guilty of 
some crime.”t 

“ Persons escaping from captivity and retaken, or even recap- 
tured in war, are not held to merit punishment, for they only 
obeyed their love of liberty.’ } 

Prisoners of war escaping to a neutral territory are, of course, 
free. No act of war being permitted in neutral territory, they 
cannot be pursued and retaken, nor can any demand be made 
on the neutral for their surrender. 

Sec. 3. Ex- “‘ The State is bound to procure, at her own expense, the 
_~ + * release of her citizens and soldiers who are prisoners of war, as 
soon as she has the means of accomplishing it, and can do so 
without danger. It is her duty to provide for their support 

during the time of their captivity.’’§ 

“ The present usage of exchanging prisoners of war was not 
firmly established in Europe until some time in the course of 
the seventeenth century. Even now, this usage is not obligatory 
among nations who choose to insist upon a ransom for prisoners 
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* Lawrence’s Wheaton, p. 589, #. t Vattel, p. 353. 
t Woolsey, Sec. 128. 2 Vattel, p. 353 
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taken by them, or to leave their own countrymen in the enemy’s 
hands until the termination of the war. 
“Cartels for the mutual exchange of prisoners of war are 
regulated by special convention between the belligerent States.”* 
“ Good faith and humanity ought to preside over the execu- 
tion of these compacts, which are designed to mitigate the evils 
of war, without defeating its legitimate purposes. By the 
modern usage of nations, commissaries are permitted to reside 
in the respective belligerent countries to regulate and carry into 
effect the arrangements necessary for this object. Breaches of 
good faith in these transactions can only be punished by with- 
holding from the party guilty of such violation, the advantages 
stipulated by the cartel, or, in cases which may be supposed to 
warrant such a resort, by reprisals or vindictive retaliation.” + 
Prisoners of war are frequently permitted to return to their 
own country without an exchange, on parole, or agreement not 
to serve again during the war, or until regularly exchanged. 
On several occasions during the War of Secession in the United 
States, officers were permitted to return home to arrange an 
exchange, but on condition of returning within the enemy’s lines 
by a fixed date should the exchange not be effected. All 
arrangements of this nature must be respected by the State. 
“As every commander necessarily has a power of agreeing 
to the conditions on which the enemy admits his surrender, the 
engagements entered into by him for saving his life, or his 
liberty, with that of his men, are valid, as being made within 
the limits of his powers, and his sovereign cannot annul them.” t 
In a cartel between the United States and the Confederate 
forces, made in July, 1862, by officers commissioned to arrange 
for a general exchange of prisoners, the following articles appear : 
“4. No officer, soldier or employé, in the service of either 
party is to be considered as exchanged and absolved from his 
parole, until his equivalent has actually reached the lines of his 
friends. 
“5. The parole forbids the performance of field, garrison, 
guard or police, or constabulary duty.” 


Sec. 35. Parole. 


Authority to 
give parole. 


Violation of parole is punishable with death ordinarily. The Sec. 36. Punish- 


case of Colonel Hayne, who was executed by the British in 


*Lawrence’s Wheaton, p. 589. t Lawrence’s Wheaton, p. 590. 
t Vattel, p. 354. 
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South Carolina, for an alleged breach of parole, during the 
American Revolution, was made the subject of discussion in the 
British House of Lords, and it appeared that very different 
views were held as to the punishment merited for breach of 
parole. On one side it was claimed that in case of breach of 
parole the offender might be hanged at once, with only such 
trial as necessary to identify him; and the authority of Lord : 
Cornwallis was cited to show that during his command in 
America, that practice had been followed on several occasions, 
On the other hand, it was asserted that such had not been the 
practice of English commanders in former wars ; that offenders 
in this respect should be punished by stricter confinement, as 
guilty of an ignominious crime, but it had never entered into 
the mind of a commander to hang them.* 

During the war between the United States and Mexico, 
General Scott, the American Commander-in-Chief, threatened 
to hang every one who should be taken in arms in violation of 
his parole. This was done in reference to the conduct of the 
Mexican government. The Mexican authorities had endeavored, 
by proclamation, to induce their soldiers, liberated on parole by 
the American forces, to regard their parole as void, and they 
had also, in some cases, forced their paroled soldiers to reénter 
the army.} 

Sec. 37, Meas- Measures of retaliation in war are admissible, and may at 
<a times become necessary for the protection of prisoners in the 
hands of a vindictive and unjust enemy. Retaliation, indeed, 
may at times be the only means of protecting the lives of 

prisoners in the hands of an enemy. 

No rule for measures of retaliation can be laid down, as 
these must be governed by the particular circumstances in each 
case. The limit to be placed on such measures is that they do 
not justify crimes and breaches of faith. It may be said, 
generally, that although brave men shrink from the infliction of 
suffering upon non-combatants and helpless prisoners, a govern- 
ment solicitous for the welfare and safety of its subjects, would 
not hesitate to resort to acts of retaliation, however severe, in 
case of necessity, and that firm and just military commanders 
would execute them. 

During the War of Secession in the United States, certain 


* Lawrence’s Wheaton, p. 594, #. t Halleck, p. 438. 
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privateersmen, acting under commissions from the Confederate 
States, were indicted under the statute defining piracy, and 
brought to trial before the United States District Courts at New 
York and Philadelphia, in October, 1861. This was made the 
occasion of retaliatory measures on the part of the Confederates, 
and a corresponding number of United States officers, held by 
them as prisoners of war, were selected whose treatment and 
ultimate fate were to be exactly that of the privateersmen. In 
January, 1862, an executive order was issued directing the 
transfer of the privateersmen, including those already convicted 
at Philadelphia, to military prisons for the purpose of exchanging 
them as prisoners of war. The action of the government in this 
case, and in subsequently putting Confederate privateersmen on 
the same footing as officers and men of the navy, may be con- 
sidered as an admission that they could not be held guilty of 
piracy, and any measures of retaliation adopted by the Con- 
federates would have been justifiable, they having all the rights 
of belligerents during the war. 

In consequence of the emancipation proclamation of President 
Lincoln, of January 1st, 1863, the President of the Confederacy 
threatened to treat as criminals all commissionéd officers of the 
United States engaged in carrying out any of its provisions, and 
to deliver them to the local authorities in each State to be dealt 
with in accordance with their laws for the punishment of the 
crime of inciting servile insurrection.* This was a position that 
could not be sustained, and in no case was the threat put into 
execution. 

“The employment of spies is a kind of clandestine practice, 
or deceit, in war. Spies are generally condemned to capital 
punishment, and with great justice, since we have scarcely any 
other means of guarding against the mischief they may do us.”’¢ 

“A general rule of war allows the punishment of death to be 
inflicted upon spies who are found in disguise within the lines of 
anarmy. But military spies in their regimentals, when taken, 
are treated as ordinary prisoners of war.’ t 

To justify the infliction of the death penalty, spies must be 
taken before they reach the lines of their own army ; subsequent 
capture does not warrant punishment. 


* Message to Con. Congress, Jan. 12, 1863. t Vattel, p. 375- 
} Woolsey, Sec. 135. 
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“All persons who, in time of war, or rebellion against the 
supreme authority of the United States, come or are found in 
the capacity of spies, or who bring or deliver any seducing 
letter or message from an enemy or rebel, or endeavor to cor- 
rupt any person in the navy to betray his trust, shall suffer 
death, or such other punishment as a court martial may 
adjudge.”’ * 

The same punishment is prescribed for holding intercourse 
with an enemy or rebel, without authority, for receiving any 
letter or message from an enemy or rebel, or being aware of the 
unlawful receipt of such communications and not immediately 
informing the Commander-in-Chief or the commander of a 
vessel. 

The usual mode of punishment is by hanging, as being the 
most disgraceful. 

“A strong inclination was shown by the Germans during the 
war of 1870 to treat as spies persons passing over the German 
lines in balloons. ‘ All persons,’ says Colonel Walker, in writing 
to Lord Granville, ‘who attempt to pass the Prussian outposts 
without permission, whether by land, water or air,’ were ‘deported 
to Prussia under suspicion of being French spies’; and it was 
declared by Count Bismarck, in writing of an English subject 
captured in a balloon, that apart from the fact that he was 
suspected to be the bearer of illicit correspondence, his arrest 
and trial by court martial ‘would have been justified, because 
he had spied out and crossed our outposts and positions in a 
manner which was beyond the control of the outposts, possibly 
with a view to make use of the information thus gained, to our 
prejudice.’ Neither secrecy, nor disguise, nor pretence being 
possible to persons travelling in balloons, the view taken by the 
Germans is inexplicable ; and it is satisfactory to notice that the 
treatment of balloon travellers as spies was forbidden in the 
proposed Declaration of Brussels, and that their right to be 
treated as prisoners of war is affirmed in the French official 
manual for the use of military officers.”’t 

In view of the improvements being made in balloon navigation, 
this question will probably come up for definite determination 
in the near future. 


* Act of Congress, July 17, 1862. t Hall, p. 464. 
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“ Deserters merit severe and exemplary punishment; and the 
sovereign may, if he thinks necessary, annex the penalty of 
death to desertion.’”* 

The punishment of death, or such other punishment as a court 
martial may adjudge, may be inflicted upon any person in the 
naval service who, in time of war, deserts or entices others to 
desert.” 

“Fugitives and deserters, found by the victor among his 
enemies, are guilty of a crime against him; and he has 
undoubtedly a right to put them to death. They are perfidious 
citizens, traitors to their country ; and their enlistment with the 
enemy cannot obliterate that character or exempt them from the 
punishment they have deserved.” } 

Vattel speaks of a custom, no longer observed, of allow- 
ing the garrison, evacuating a surrendered place, a certain 
number of covered wagons in which deserters were placed to 
save them from detection, and as he says, to avoid too frequent 
executions. 

“Deserters from the Army and Navy of the United States, 
who did not within sixty days after the President’s proclamation 
of March 11th, 1865, return to their commands, or report them- 
selves to a provost marshal, are deemed to have forfeited their 
citizenship, as well as their right to become citizens of the United 
States ; and such deserters shall be forever incapable of holding 
any office of honor or trust under the United States, or of 
exercising any of the rights of citizens.”’§ 


Sec. 39. Deser- 
tion, 


While it is dishonorable to induce persons in the service of an Sec.4o, Traitors. 


enemy to betray their trusts, it, nevertheless, is done, and acts of 
treason when successful are rewarded.|| 

“To lead the officers, counsellors, or troops of an enemy to 
treachery by bribes, or to seduce his subjects to betray their 
country, are temptations to commit a plain crime, which no 
hostile relation will justify. Yet to accept the services of a 
traitor is allowable.’ 

Woolsey makes an exception in the case of a nation conquered, 
and under the rule of a usurper, when it should be considered 
allowable, he says, to incite the people to revolt. 


* Vattel, p. 298. t Act of July 17, 1862. 
t Vattel, p. 351. 2 Act of Congress, March 13, 186s. 
| Vattel, p. 375. { Woolsey, Sec. 127. 
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Ree, 92. Good“ The faith of promises and treaties is the basis of the peace 
anenemy. Of nations. It is sacred among men, and absolutely essential to 
their common safety. It is certain that the promises and treaties 
are to be held sacred in war as well as in peace, between enemies 
as well as between friends. All promises made to an enemy in 
the course of a war are obligatory. But conventions made 
during a war are like all other compacts and treaties, of which 
the reciprocal observance is a tacit condition; we are no longer 
bound to observe them towards an enemy who has himself been 
the first to violate them.”* 

Stratagems al- But while we are bound to hold sacred all promises to an 
enemy, and keep all engagements, expressed or implied, we may 
take any advantage of an enemy possible by stratagem or 
surprise without perfidy; indeed to make use of such means is 
highly commendable. On this account the circulation of any 
intelligence calculated to deceive an enemy is allowable. 

A vessel may hoist false colors to decoy an enemy within 
range of her guns, but to make signals of distress for such a 
purpose would be an act of the greatest perfidy. Vattel mentions 
the reported case of an English frigate making signals of dis- 
tress off Calais, and making prisoners of some Frengh sailors 
who went to her assistance; and says that, if true, such an action 
deserves a severe punishment.t 

=o te “ There are various modes in which the extreme rigor of the 
rights of war may be relaxed at the pleasure of the respective 
belligerent parties. Among these is that of a suspension of 
hostilities, by means of a truce or armistice. This may be either 
general or special. If it be general in its application to all 
hostilities in every place, and is to endure for a very long or 
indefinite period, it amounts in effect to a temporary peace, except 
that it leaves undecided the controversy in which the war 
originated. Such were the truces formerly concluded between 
the Christian powers and the Turks. Such, too, was the armis- 
tice concluded in 1609, between Spain and her revolted provinces 
in the Netherlands. A partial truce is limited to certain places, 
such as the suspension of hostilities, which may take place 
between two contending armies, or between a beseiged fortress 
and the army by which it is invested.”’} 
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* Vattel, p. 371. | Jbid. p. 374. 
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“ A general truce can be made only by the sovereign power, Who may enter 


or its agents, specially empowered for this purpose. A special 
or partial truce may be concluded, according to the law of 
nations, by a military officer, even by a subordinate one within 
his district. This usage rests on the consideration that both policy 
and humanity require that such a discretionary power should 
be lodged in those who, being on the spot, can best understand 
the exigencies of the case. If an officer should be restricted 
in the use of this power contrary to usage, and yet should 
exercise it, his agreement, at least if not corruptly made, would 
be binding on his sovereign, provided that the other party knew 
nothing of the restriction. For that party had a right to infer 
from prevalent usage, and the nature of the command entrusted 
to him, that he had this power.”’* 

The convention made between General Sherman and the 
Confederate General Johnson, in April, 1865, for a suspension of 
hostilities, and the disbandment of the remaining Confederate 
armies, was set aside by the government, on the ground that the 
former had exceeded the powers entrusted to a military com- 
mander in making arrangements affecting the subsequent status 
of persons who had been engaged in rebellion, that could only 
be legally made by the supreme authority of a nation. 

Halleck calls a cessation of hostilities for a very short period 
and for a definite purpose, as for burying the dead and recover- 
ing the wounded after a battle, a “suspension of arms ”; applying 
the phrase “‘truce’’ or “armistice” to cases of longer continuance, 
and for general or remote purposes.f 

“A suspension of hostilities binds the contracting parties, and 
all acting immediately under their direction, from the time it is 
concluded ; but it must be duly promulgated in order to have 
a force of legal obligation with regard to other subjects of the 
belligerent States ; so that if, before such notification, they have 
committed any act of hostility, they are not personally respon- 
sible, unless their ignorance be imputable to their own fault or 
negligence. But as the supreme power of the State is bound 
to fulfil its own engagements, or those made by its authority, 
express or implied, the government of the captor is bound, in 
the case of a suspension of hostilities by sea, to restore all 
prizes made in contravention of the armistice. To prevent the 


* Woolsey, Sec. 148. t Halleck, p. 654. 
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disputes and difficulties arising from such questions, it is usual 
to stipulate in the convention of armistice, as in treaties of peace, 
a prospective period within which hostilities are to cease, with a 
due regard to the situation and distance of places.”’* 

“If any of the subjects, whether military men or private 
citizens, offend against the truce, this is no violation of the 
public faith; nor is the truce thereby broken. But the delin- 
quents should be compelled to make ample compensation for 
the damage, and severely punished. Should their sovereign 
refuse to do justice, on the complaints of the party injured, he 
thereby becomes accessory to the trespass, and violates the 
truce.” f 

Vielation of Any violation of a truce is an injury to the other party, and 
he may commence active hostilities at once, except where a 
penalty has been reciprocally stipulated, in which case the truce 
still holds until satisfaction is refused. 

The general rule governing a truce is, that neither party 
shall do anything to the prejudice of the other, which could be 
prevented during active operations, but which the truce affords 
the opportunity of doing.§ 

The right of a garrison in a place under siege to repair and 
strengthen its defences, during a truce, is maintained by some 
writers; but is denied by others of such authority as Bynker- 
shoek, Vattel and Wheaton. The authors that would allow the 
besieged to repair his defences during a truce would prohibit 
the besieging force from adding to its works of attack. || 

“The question is whether to strengthen works of offence or 
defence is an act of hostility, and consistent with a promise to 
suspend hostilities. It would appear that neither party can thus 
act in good faith, unless it can be shown that the usages of war 
have restricted the meaning of truce to the suspension of certain 
operations. The rule then laid down by Vattel, and which he 
is obliged to qualify by several others, namely, that each may 
do among themselves, that is, within their own territories or 
where they are respectively masters, what they would have the 
right to do in peace, is true only of the general operations of 
war. A power may use the interval in collecting its forces, 


* Lawrence’s Wheaton, p. 686. | Vattel, p. 406. 
t Jbid. p. 407. § Woolsey, Sec. 149; Vattel, p. 408. 
|| Vattel, p. 409; Bynkershoek, p. 194. 
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strengthening its works which are not attacked, and the like. 
But when we come to the case of besieged towns, the question 
is of what are the two parties masters, and various quibbles 
might be devised to allow either of them to do what he pleased. 
‘The governor of a town,’ says Vattel, ‘may not repair breaches 
or construct works which the artillery of the enemy would 
render it dangerous to labor upon during siege, but he may 
raise up new works or strengthen existing ones to which the 
fire or attacks of the enemy were no obstacle.’ Why, if this be 
so, may not the besiegers strengthen their works which are not 
exposed to the guns of the fortress ?’’* 

Vattel says: “The truce concluded between the governor of 
a town and the general besieging it, deprives both of the liberty 
of continuing their works. With regard to the latter, this is 
manifest—his works being acts of hostility. But neither can 
the governor, on his part, avail himself of the armistice for the 
purpose of repairing the breaches or erecting new fortifications. 
...+ But the suspension of arms does not hinder the governor 
from continuing within his own town such works as were not 
liable to be impeded by the attacks or fire of the enemy.”’t 

It is necessary that the time of the truce be accurately specified, 
in order to prevent all doubt or dispute respecting the period of 
its commencement and that of its expiration. 


“In national compacts, the word ‘ day’ is to be understood Durat 
truce, 


ofa natural day, since it is this meaning that a day is the com- 
mon measure of time among nations. The computation by civil 
days owes its origin to the civil law of each nation, and varies in 
different countries. The natural day begins at sunrise, and lasts 
twenty-four hours, or one diurnal revolution of the sun. If, 
therefore, a truce of one hundred days be agreed upon, to begin 
on the first of March, the truce begins at sunrise on the first of 
March, and is to continue a hundred days of twenty-four hours 
each.”’t 

Where no time is specified for the commencement of a truce, it 
is binding on the parties immediately, and must be published at 
once. 

At the expiration of a truce, concluded for a specified time, 
hostilities recommence without notice. “ Every one who 


* Woolsey, Sec. 149. t Vattel, p. 409. t Jéid. pp. 407-408. 
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lingers freely in the enemy’s country, or within his lines, after 
this date, is obnoxious to the law of war. But forced delay on 
account of illness, or other imperative reason, would exempt 
such a one from harsh treatment.’’* 

“If the truce has been concluded for an indefinite, or for a 
very long period, good faith and humanity concur in requiring 
previous notice to be given to the enemy of an intention to 
terminate what he may justly regard as equivalent to a treaty of 
peace.” 

Ses 43 Capie- = “* Capitulations for the surrender of troops and fortresses fall 
naturally within the scope of the general powers intrusted to 
military and naval commanders. Stipulations between the 
governor of a besieged place and the general or admiral com- 
manding the forces by which it is invested, if necessarily 
connected with the surrender, do not require the subsequent 
sanction of their respective sovereigns. Such are the usual 
stipulations for the security of the religion and privileges of the 
inhabitants, that the garrison shall not bear arms against the 
conquerors for a limited period, and other like clauses properly 
incident to the particular nature of the transaction. But if the 
commander of a fortified town undertake to stipulate for the 
perpetual cession of that place, or enter into other engagements 
not fairly within the scope of his implied authority, his promises 
amounts to a mere sfonsion.”{ That is, an agreement not 
binding unless ratified by the sovereign authority. 

Such was the convention entered into by General Sherman 
and General Johnston, noticed in the preceding section. 

Sec. 44. Flags of “A flag of truce is used when a belligerent wishes to enter 

wae into negotiations with hisenemy. The person charged with the 
negotiation presents himself to the latter accompanied by a 
drummer or a bugler and a person bearing a white flag. As 
belligerents have the right to decline to enter into negotiations, 
they are not obliged to receive a flag of truce ; but the persons 
bearing it are inviolable ; they must not therefore be turned back 
by being fired upon, and any one who kills or wounds them 
intentionally is guilty of a serious infraction of the laws of war. 

“If, however, they present themselves during the progress of 

an engagement, a belligerent is not obliged immediately to put 


,’ 


* Woolsey, Sec. 149. | Lawrence’s Wheaton, p. 687. tJbid. p. 687. 
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a stop to his fire, the continuance of which may be of critical im- 
portance to him, and he cannot be held responsible if they are 
then accidentally killed. If the enemy receives persons under 
the protection of a flag of truce he engages by implication to 
suspend his war with respect to them as long as the negotiation 
lasts ; he cannot therefore make them prisoners, and must afford 
them the means of returning safely within their own lines; but 
a temporary detention is permissible if they are likely to be able 
to carry back information of importance to their army. Effec- 
tual precautions may always be taken to prevent the acquisition 
of such knowledge ; bearers of flags of truce may for example 
be blindfolded, or be prevented from holding communication 
with other persons than those designated for the purpose of 
having intercourse with them. 

“Tt is a necessary consequence of the obligation to conduct) 
the non-hostile intercourse of war with good faith, that a bellig- 
erent may not make use of a flag of truce in order to obtain 
military information ; and though its bearer is not expected to 
refrain from reporting whatever he may learn without effort on 
his own part, any attempt to acquire knowledge surreptitiously 
exposes him to be treated as aspy. Deserters, whether bearing 
or in attendance upon a flag of truce, are not protected by it; 
they may be seized and executed, notice being given to the 
enemy of the reason of their execution.’’* 

“In the Instructions to the United States Armies of April 24, 
1863, Sec. 14, it is declared, that ‘if it be discovered and fairly 
proved that a flag of truce has been abused for surreptitiously 
obtaining military knowledge, the bearer of the flag thus abus- 
ing his sacred character is deemed a spy,’ yet great caution is 
enjoined in convictions of that description, on account of the 
great utility of flags of truce, and the good faith to be observed 
towards as well as by their bearers.” 

The Navy Regulations of the United States, published in 
1876, contain full instructions to officers as to the use and recep- 
tion of flags of truce.t 

“Passports and safeguards, or safe-conducts, are letters ofS 

"protection, with or without an escort, by which the person of an 
enemy is rendered inviolable. These may be given to carry on 


* Hall, p. 46s. + Dana’s Wheaton, p. 345, #. 
t{Chap. XXI, p. 137. 
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the peculiar commerce of war, or for reasons which have no 
relation to it, which terminate in the person himself.’”’* 

They may also be issued to protect vessels from capture, or 
to exempt any species of property from hostile seizure. 

The right to exempt the persons and property of the enemy’s 
subjects from the operations of war is vested in the sovereign 
authority of a State. “ This sovereign authority may be vested 
in military and naval commanders, or in certain civil officers, 
either expressly or by inevitable implication from the nature and 
extent of their general trust. Such documents are to be inter- 
preted by the same rule of liberality and good faith with other 
acts of the sovereign power.”’t 

A safeguard or passport issued by one commander must be 
respected by all others of the same State. 

“Any person holding a passport who remains within the 
enemy’s lines beyond the period for which it was granted, may be 
treated as a prisoner of war, unless some unavoidable detention 
can be shown. If he acts as a spy, or is discovered in any 
intrigue, he forfeits the protection of his passport, as he thus 
abuses it to commit an act of hostility. Even where the officer 
giving the passport is privy to his design the case is the same. 
Arnold’s pass to André could be of no avail when once his true 
character was brought to light.’’§ 

Passports are not transferable, since the persons to whom they 
are granted cannot know if the authority issuing them would 
consent to their use by others. 

“ If the safe-conduct is granted, not for persons, but for certain 
effects, those effects may be removed by others besides the 
owner. The choice of those who remove them is indifferent, 
provided there do not lie against them any personal exception 
sufficient to render them objects of just suspicion in the eye of 
him who grants the safe-conduct, or to exclude them from the 
privilege of entering his territories.”’|| 

A passport protects the person holding it, not only within the 
territory of the grantor, but also wherever he has control by the 
presence of his forces.§ 


* Woolsey, Sec. 147. Bynkershoek, p. 195. 
+t Lawrence’s Wheaton, p. 690. t Vattel, p. 416. 
2 Woolsey, Sec. 147. | Vattel, p. 416. q bid. 
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“Jn bombarding towns, it is difficult to spare the finest edifices. Sec. 46. Bora- 


At present we generally content ourselves with battering the 
ramparts and defences of a place. To destroy a town with 
bombs and red-hot balls is an extremity to which we do not 
proceed without cogent reasons. But it is nevertheless 
warranted by the laws of war, when we are unable by any other 
mode to reduce an important post, on which the success of the 
war may depend, or which enables the enemy to annoy us in a 
dangerous manner. It is also sometimes practiced when we 
have no other means of forcing an enemy to make war with 
humanity, or punishing him for some instance of outrageous 
conduct. But it is only in cases of the last extremity, and with 
reluctance, that good princes exert a right of so rigorous a 
nature.””* 

“ Modern usage in sieges and storms, though in some respects 
very harsh, shows an advance in humanity. There is a distinc- 
tion to be made between forts and fortified towns. Any means 
of assailing a fort may be used that are likely to be successful, 
but many generals abstain from bombarding a garrisoned 
town, and resort to storming in order to save the inhabitants ; or 
if the nature of the place or anything else renders bombard- 
ment necessary, they give notice to the inhabitants, that they 
may retire to a place of safety. It was a proceeding worthy 
only of barbarians when Suchet drove the people of Lerida, in 
Catalonia, into the citadel, then threw shells among the 
unprotected multitude, and compelled the governor to capitulate 
by such an appeal to his humanity. Formerly, it was regarded 
somewhat in the light of a crime if a commander of a fortress 
held out as long as he could, and instances may be adduced 
where such officers were put to death for their obstinacy. Now, 
in ordinary cases, surrender at discretion only reduces the 
soldiers to the state of prisoners of war. A commander who 
should blow up the works of his fortress, and break through a 
blockading army, would, according to the opinion of some, be 
doing an act contrary to the laws of war; but this does not 
appear to be true, although the blockader might be justified in 
refusing quarters to those, or at least to those officers who should 
seek thus to deprive them of the fruit of their toils.”+ 


*Vattel, p. 368. t Woolsey, Sec. 132. 
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The capture of Plevna by the Russians, in the late Turkish 
war, showed a marked change in feeling in this respect. The 
Turkish commander, Osman Pasha, was treated with every 
respect and consideration by the captors, as a gallant enemy 
who had used every means to prolong the defence of his post, 
and at last, in despair of holding out longer, attempted to break . 
through the Russian lines with his command. 

An officer who should destroy or disable the guns of a fort or 
injure the works, after a surrender, or while negotiations were 
in progress for a surrender, would be guilty of an act of perfidy 
that would merit severe punishment. 

The bombardment of Charleston, S. C., in 1863, by General 
Gillmore, was undertaken in connection with operations for the 
reduction of the works defending that place, and was clearly in 
accordance with the laws of war, although protests were made 
by the Confederate authorities. Ample notice was given of the 
intention to open fire on the city, in order that non-combatants 
might withdraw, and the notice of bombardment was given only 
after a formal demand had been made for the surrender of the 
forts and batteries that no longer served to protect it. The 
bombardment of the city of Strasburg by the Prussians in 1870 
was a similar case. 

The bombardment of the unfortified city of Valparaiso, by 
the Spanish fleet, in March, 1865, was in consequence of an insult 
to the Spanish flag, followed by war, and a persistent refusal on 
the part of the Chilian government to give any satisfaction, 
The Admiral commanding, who was also entrusted with diplo- 
matic functions, was instructed to make demand for a salute to 
the Spanish flag by a fixed date, and to enforce this demand, if 
necessary, by a bombardment of Valparaiso. The demand was 
made accompanied by a notice that one month from its date the 
Spanish fleet would move into the harbor, and firing a blank 
charge, would wait an hour for the required salute before com- 
mencing the bombardment, when should it be refused, the 
vessels would open fire, directing their guns at the public 
buildings only. Notice was given that all private property 
would be respected as far as possible, and a request was made 
that churches and hospitals should be distinguished by flags 
that they might be carefully avoided. 

“It has already appeared that the usages of naval warfare are 
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more like those relating to attacks on forts, than like those 
which control ordinary land operations; and even submarine 
instruments of death, exceptionable as they are, are not yet dis- 
carded. A word remains to be said in regard to the treatment 
of seaports and coasts by vessels of the enemy. For a long 
time it was lawful to descend upon coasts, bombard towns, levy 
’ contributions, and burn places which refused to pay them... .. 
More recent operations have shown a milder spirit.”’* 


The prevailing usage of modern, as of ancient warfare, has Sec, 47. Places 
been to give full license to the troops of the victor to plunder a_ storm. : 


fortified place taken by storm, and instances of this are found as 
late as the Peninsular war. But this practice is now condemned 
by the public opinion of all civilized nations, and a commander 
who should allow his troops to plunder and commit outrages on 
the inhabitants of a place carried by storm would meet with 
general condemnation. In none of the later wars between 
civilized nations has such a practice been permitted.t 


“Tf it is lawful to take away the property of an unjust enemy Sec. ey Rava- 
to weaken or punish him, the same motives justify us in destroy- my's country. 


ing what we cannot conveniently carry away. Thus, we waste 
a country, and destroy the provisions and forage, that the 
enemy may not find a subsistence there ; we sink his ships when 
we cannot take them or bring them off. All this tends to pro- 
mote the main object of the war; but such measures are only to 
be pursued with moderation, and according to the exigencies of 
the case.” } To destroy the resources of a country is condemned, 
except where it is done as a punishment for some gross violation 
of the law of nations.§ 

“General mitigations of the extreme rights of war, considered 
as a contest of force, all grow out of the same original principle 
of natural law, which authorizes us to use against an enemy such 
a degree of violence, and such only, as may be necessary to 
secure the object of hostilities. The same general rule, which 
determines how far it is lawful to destroy the persons of enemies, 
will serve as a guide in judging how far it is lawful to ravage or 
lay waste their country. If this be necessary, in order to 
accomplish the just ends of war, it may be lawfully done, but 
not otherwise. Thus, if the progress of an enemy cannot be 


* Woolsey, Sec. 135. See section 24, this chapter, 
t Woolsey, Sec. 132. t Vattel, p. 366. § Jbid. 
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stopped, nor our own frontiers be secured, or if the approaches to 
a town intended to be attacked cannot be made without laying 
waste the intermediate territory, the extreme case may justify a 
resort to measures not warranted by the ordinary purposes of 
war. If modern usage has sanctioned any other exceptions, 
they will be found in the right of reprisals or vindictive retali- 
ation. The whole international code is founded upon reciprocity, 
The rules it prescribes are observed by one nation in confidence 
that they will be so by others. Where, then, the established 
usages of war are violated by an enemy, and there are no other 
means of restraining his excesses, retaliation may justly be 
resorted to by the suffering nation, in order to compel the 
enemy to return to the observance of the law which he has 
violated.””* 

“ Devastation is capable of being regarded independently as 
one of the permitted kinds of violence used in order to bring 
an enemy to terms, or as incidental to certain military operations, 
and permissible only for the purpose of carrying them out. 
Formerly it presented itself in the first of these aspects. 
Grotius held that ‘devastation is to be tolerated which reduces 
an enemy in a short time to beg for peace,’ and in the practice of 
his time it was constantly used independently of any immediate 
military advantage accruing from it.” 

“The destruction of the town of Newark by the American 
troops during their retreat from Canada in 1813, and of the 
public buildings at Washington by the English in 1814, may be 
classed together as wholly unnecessary and discreditable. The 
latter case was warmly animadverted upon by Sir J. Mackintosh 
in the House of Commons; and since that time not only have 
no instances occurred, save by indulgence in an exceptional 
practice to be mentioned presently, but opinion has decisively 
laid down that, except to the extent of that practice, the measure 
of permissible devastation is to be found in the strict necessities 
of war. 

“The right being thus narrowed, it is easy to distinguish 
between three groups of cases, in one of which devastation is 
always permitted, while in a second it is always forbidden, and 
in a third it is permitted under certain circumstances, To the 


* Lawrence’s Wheaton, p. 598. See p. 609 Wheaton for examples. 
t Hall, p. 458. 
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first group belong those cases in which destruction is a 
necessary concomitant of ordinary military action, as when 
houses are razed or trees cut down to strengthen a defensive 
position, when the suburbs of a fortified town are demolished to 
facilitate the attack or defence of the place, or when a village is 
fired to cover the retreat of an army. Destruction, on the other 
hand, is always illegitimate when no military end is served, as is 
the case when churches and public buildings, not militarily used, 
and so situated or marked that they can be distinguished, are 
subjected to bombardment in common with the houses of a 
besieged town. Finally, all devastation is permissible when 
really necessary for the preservation of the force committing it 
from destruction or surrender.”* 

The exceptional practice referred to by Hall is that of bom- 
barding a fortified town to compel a surrender of its defences. 
This he condemns strongly, but admits that it is sanctioned 
by usage. 

“For whatsoever cause a country is ravaged, we ought to spare 
those edifices which do honor to human society, and do not 
contribute to increase the enemy’s strength—such as temples, 
tombs, public buildings, and all works of remarkable beauty.” 

“By the modern usage of nations, which has now acquired Buildings to be 
the force of law, temples of religion, public edifices devoted to eis: 
civil purposes only, monuments of art and repositories of science, 
are exempted from the general operations of war.’’{ 

“Even military hospitals are spared, if not misused for a 
hostile purpose.’’§ 

But every kind of fortification may be destroyed, as also 
arsenals and manufactories of any warlike material.|| 

“Instead of the custom of pillaging the open country and Sec. 49. Milita 
defenceless places, another mode has been substituted, which is contributions. 
at once more humane and more advantageous to the belligerent 
sovereign—I mean that of contributions. Whoever carries on a 
just war has a right to make the enemy’s country contribute to 
the support of his army, and toward defraying all the charges of 
the war. Thus he obtains a part of what is due him; and the 
enemy’s subjects by consenting to pay the sum demanded, have 





* Hall, p. 460. General Sherman to Mayor of Atlanta, in Sept., 1864. 
t Vattel, p. 368. t Lawrence’s Wheaton, p. 596. 
§ Woolsey, Sec. 131. | Vattel, p. 368. 
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their property secured from pillage, and the country is preserved. 
But a general who wishes to enjoy an unsullied reputation must 
be moderate in his demand of contributions, and proportion 
them to the ability of those on whom they are imposed.”* 

“ The regulated seizure of private property is effected by the 
levy of contributions and requisitions. Contributions are such 
payment in money as exceed the produce of the taxes, which, as 
has been already seen, are appropriated as public property. 
Requisitions consist in the render of articles needed by the army 
for consumption or temporary use, such as food for men and 
animals, and clothes, wagons, horses, railway material, boats, 
and other means of transport, and of the compulsory labor, 
whether gratuitous or otherwise, of workmen to make roads, to 
drive carts, and for other such services. The amount both of 
contributions and requisitions is fixed at the will of the invader; 


ay levy the commander of any detached body of troops being author- 


tons. 


ized under the usual practice to requisition objects of immediate 
use, such as food and transport, while superior officers are alone 
permitted to make demands for clothing and other articles for 
effecting the supply of which some time is necessary, and contri- 
butions can be levied only by the commander-in-chief, or by the 
general of a corps acting independently. Hostages are some- 
times seized to secure the payment or render of contributions 
and requisitions ; and when the amount demanded is not pro- 
vided by the time fixed, the invader takes such measures as may 
be necessary to enforce compliance at the moment or to guard 
by intimidation against future disobedience. Receipts, or ‘ bons 
de réquisition,’ are given in acknowledgment of the sums or 
quantities exacted, in order that other commanders may not 
make fresh impositions without knowing the extent of those 
already levied, and to facilitate the recovery by the inhabitants 
from their own government of the amounts paid, if the latter 
determines on the conclusion of peace to spread the loss suffered 
over the nation as a whole. 

“ The usage is in course of formation tending to abolish or 
restrain within specific limits the exercise of the right to levy 
contributions and requisitions. The English on entering France 
in 1813, the army of the United States during the Mexican War, 
and the allied forces in the Crimea, abstained wholly or in the 


* Vattel, p. 366. 
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main from the seizure of private property in either manner ; but 
ih each case the conduct of the invader was dictated solely by 
motives of temporary policy, and his action is thus valueless as a 
precedent. There is nothing to show that the governments of 
any of the countries mentioned have regarded the levy of con- 
tributions and requisitions as improper ; and that of the United 
States, while allowing its generals in Mexico to use their 
discretion as to the enforcement of their right, expressly affirmed 
it in the instructions under which they acted. One of the 
articles of the proposed Declaration of Brussels, had it become 
law, would have deprived the invader of all right to levy contri- 
butions except in the single case of a payment in money being 
required in lieu of a render in kind, and would therefore have 
enabled him at a maximum to demand a sum not greater than 
the value of all articles needed for the use and consumption of 
the army and not actually requisitioned. But so long as armies 
are of the present size it may be doubted whether the inhabitants 
of an occupied territory would gain much by a rule under which 
an invader would keep possession of so liberal a privilege ; and 
though the representatives of some minor States put forward 
the view that a belligerent ought to pay or definitely promise to 
pay for requisitioned articles, the scheme of the declaration as 
finally settled gave to the right of requisition the entire scope 
which is afforded by the so-called ‘necessities’ of war. It muts 
not be forgotten that in the war of 1870-1 the right of levying 

. contributions and requisitions was put in force with more than 
usual severity.””* 

During the War of Secession in the United States the War 
Department, in an order dated July 22, 1862, directed “ that 
the military commanders within the States of Virginia, Georgia, 
Florida, Alabama, Mississippi, Louisiana, Texas, and Arkansas, 
in an orderly manner, seize and use any property, real or 
personal, which may be necessary or convenient for their several 
commands, as supplies or for other military purposes, and while ’ 
such property may be destroyed for military objects, none shall 

be destroyed in wantonness or malice.” This was made the 

) | Occasion of an order from the Confederate government, of 
| August 1, 1862, threatening retaliation. 
“Foraging consists in the collection by troops themselves of Foraging. 


* Hall, p. 362, seq. 
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forage for horses, and of grain, vegetables, or animals as pro- 
vision for men, from the fields or other places where the 
materials may be found. This practice is resorted to when 
from want of time it would be inconvenient to proceed by way 
of requisition. With it may be classed the cutting of wood 
for fuel or military use.” * 

The army of General Sherman on its march through Georgia, 
in November and December, 1864, was largely supported by 
supplies taken from the country without any compensation 
being given. 

In the treaty concluded between the United States and Italy 
in 1871, it is stipulated that where private property is taken for 
the use of the army of either party, being at war, it shall be paid 
for at a reasonable price.t This stipulation was contained in 
the treaty of Guadalupe Hidalgo which closed the Mexican 
War, and also in the treaty with Prussia of 1785; but in the 
latter treaty that provision was omitted when it was renewed in 
1798.} 

Military occupation produces no effect upon private property 
except in special cases and in the application of the right of 
imposing military contributions. The ownership of such prop- 
erty may change in the same manner and under the same laws 
precisely as if no war existed. § 

That the nation beaten in war should be called upon to help 
defray the expenses of the conqueror is a well established 
principle of the laws of war. The Germans, after the Franco. 
Prussian war of 1870-1, in addition to retaining the provinces 
of Alsace and Lorraine, exacted a large war indemnity from 
France. Among the demands of Chili upon Peru at the close 
of the late war in South America, were the cession of a valuable 
portion of her territory and the payment of an indemnity. The 
present hostilities (1884) carried on by France and China are 
for the purpose of enforcing the payment of a war indemnity by 
the latter. 

Sec. 50. Private “ Property belonging to an enemy which is found by a 


Emies in belli- belligerent within his own jurisdiction, except property entering 
Sry. territorial waters after the commencement of war, may be said 


to enjoy a practical immunity from confiscation ; but its different 





* Hall, p. 368. TU. S. Treaties, 1873; Italy, p. 509. 
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kinds are not protected by customs of equal authority, and 
although seizure would always now be looked upon with 
extreme disfavor, it would be unsafe to declare that it is not 
generally within the bare rights of war. 

“In one case a strictly obligatory usage of exemption has no 
doubt been established. Money lent by individuals to a State 
is not confiscated, and the interest payable upon it is not 
sequestrated. Whether this habit has been dictated by self- 
interest, or whether it was prompted by the consideration that 
money so lent was given ‘upon the faith of an engagement of 
honor, because a Prince cannot be compelled like other men in 
an adverse way bya Court of Justice,’ it is now so confirmed that in 
the absence of an express reservation of the right to sequestrate 
the sums placed in its hands on going to war, a State in borrow- 
ing must be understood to waive its right, and to contract that 
it will hold itself indebted to the lender and will pay interest on 
the sum borrowed under all circumstances. 

“Real property, merchandise and other movables, and 
incorporeal property other than debts due by the State itself, 
stand in a less favorable position. Although not appropriated 
under the usual modern practice, they are probably not the 
subjects of a thoroughly authoritative custom of exemption.”* 


“ But however strong the current of authority in favor of the pecisionorU.S. 


modern and milder construction of the rule of national law on 
this subject, the point seems to be no longer open for discussion 
in this country; and it has been definitely settled, in favor of 
the ancient and sterner rule, by the Supreme Court of the 
United States. The effect of war upon British property found 
in the United States, on land, at the commencement of the war, 
was learnedly discussed and thoroughly considered, in the case 
of Brown ; and the Circuit Court of the United States, at Boston, 
decided, as upon a settled rule of the law of nations, that the 
goods of the enemy found in the country, and all the vessels 
and cargoes found afloat in our ports, at the commencement of 
hostilities, were liable to seizure and confiscation; and the 
exercise of the right rested in the discretion of the sovereign of 
the nation. When the case was brought up, on appeal, before 
the Supreme Court of the United States, the broad principle 
was assumed that war gave to the sovereign full right to take 


* Hall, p. 368-9. 
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the persons and confiscate the property of the enemy wherever 
found ; and that the mitigations of this rigid rule, which the wise 
and humane policy of modern times had introduced into practice, 
might, more or less, affect the exercise of the right, but could 
not impair the right itself. Commercial nations have always 
considerable property in the possession of their neighbors; and 
when war breaks out, the question, what shall be done with the 
enemy’s property found in the country, is one rather of policy 
than of law, and is one properly addressed to the consideration 
of the legislature, and not to the courts oflaw. The strict right 
of confiscation of that species of property existed in Congress, 
and without a legislative act authorizing its confiscation it could 
not be judicially condemned ; and the Act of Congress of 1812, 
declaring war against Great Britain, was not such an act. Until 
some statute, directly applying to the subject, be passed, the 
property would continue under the protection of the law, and 
might be claimed by the British owner at the restoration of 
peace. 

“Though this decision established the right, contrary to 
much of modern authority and practice, yet a great point was 
gained over the rigor and violence of the ancient doctrine, by 
making the exercise of the right to depend upon a special Act 
of Congress.”* 

Treaty stipula- The treaties of commerce negotiated by the United States 
> generally contain stipulations for the immunity from seizure and 
confiscation of all enemy’s property found within the belligerent 

territory at the commencement of war.t 

“Enemy property entering territorial waters after the com- 
mencement of war is subject to confiscation. 

“Apart from an indulgence which has sometimes been granted 
in recent wars, the only exceptional practice which claims to be” 
of some authority is one exempting from capture shipwrecked 
vessels, and vessels driven to take refuge in an enemy’s port by 
stress of weather or from want of provisions. There are one or 
two cases in which such exemption has been accorded. 

“Some writers, without asserting that a rule of exemption 
exists, think that justice, or humanity or generosity demands 
that a belligerent shall refuse to profit by the ill-fortune of his 
enemy. Whether this be so or not—and in the case of a ship 


2 SS +> 


Sa ee 


= 


= 


ee 


—— 


i, 
ye 
, 





* Kent, p. 69. tU. S. Treaties, 1873, Bolivia, Ecuador, Italy, &c. 








MARINE INTERNATIONAL LAW. 409 


of war at any rate a generosity would seem to be somewhat 
misplaced which furnishes arms for an adversary, and puts them 
into his hands without making any condition as to their use—it 
is clear that a belligerent lies under no legal obligations in the 
matter.” * 

The exceptional indulgence referred to is based on that 
principle of the Declaration of Paris, that “the neutral flag 
covers the cargo of the enemy, except when it is contraband of 
war.” 

The usage of nations engaged in the most recent wars has 
been not only to exempt from seizure enemy’s vessels in 
belligerent ports at the commencement of hostilities, giving 
them sufficient time to quit such ports and reach a place of 
safety; but also to afford them immunity from capture when 
bound to a belligerent’s ports in ignorance of the war. From 
the beginning of the Crimean War are dated certain customs 
relating to the treatment of merchant vessels that, even if not to 
be regarded as establishing any principle in maritime inter- 
national law, will almost certainly be followed in a great degree 
by commercial nations engaged in hostilities.t 

By a British Order in Council, of March 29, 1854, six weeks Time allowed to 
were allowed to Russian vessels to finish discharging cargo and for. 
quit British ports in safety. An Order in Council, of April 15, 
referring to the Order of March 29, directed that any Russian 
merchant sailing from any foreign port to any port in Her 
Majesty’s dominions, should be permitted to enter such port, 
discharge her cargo, and depart immediately without moles- 
tation; and such vessels were not to be stopped unless bound 
to a port under blockade. Russian merchant vessels, sailing 
from Russian ports on the Baltic Sea or White Sea, prior to 

* May 15, 1854, and bound to any British port, were to be 
permitted to enter such port, discharge cargo and depart 
without molestation. An order of the French government, 
issued March 27, 1854, allowed Russian vessels not actually in 
French ports, or which had sailed from Russian ports before 
the declaration of war, to enter French ports and remain until 
May 4g, inclusive, for the purpose of completing their cargoes. 
Russian vessels that might be captured by French cruisers 
after leaving their home ports were to be released if it could be 


* Hall, p. 374. +See Part X, “ Privateering.” 
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shown by the ship’s papers that they had not yet arrived at 
their destination.* 

Similar indulgences had been allowed by the governments of 
Russia and Turkey, at the commencement of the war in 
October, 1853, and were extended by Russia to the merchant 
vessels of France and Great Britain when those powers declared 
war against her. 

At the commencement of the War of Secession in the United 
States, the Confederate Congress, by an Act passed in May, 1861, 
allowed vessels belonging to the citizens of the United States 
in Confederate ports thirty days to quit port, and such vessels 
and their cargoes, unless contraband, were not to be subject to 
capture during this period unless they had previously reached 
their ports of destination. Vessels that had been in the service 
of the United States after April 6th, 1861, were excepted from 
any indulgence.t 

The Act of Congress of July 17th, 1861, allowed a period of 
fifteen days in which vessels belonging in whole or in part to 
citizens of any State which should be declared by the President 
to be in a state of insurrection, should be allowed to depart 
without molestation. Such vessels, after the period of fifteen 
days from the date of such proclamation, whether at sea or in a 
port of the rest of the United States, were to be forfeited on 
capture. 

In 1870 France allowed German vessels which were taking in 
cargo at the date of the declaration of war, to enter French ports 
without limit as to time, and to quit such ports under safe- 
conduct for a German port.§ 

“It follows from the nature of war, as an interruption of 
peaceful intercourse, that all commerce between the belligerents 
is unlawful, unless expressly licensed, or necessary for the war ° 
itself. Hence partnerships with an enemy are dissolved, and all 
power of prosecuting claims through the courts of the enemy is 
suspended during the war ; and all commercial transactions with 
the subjects or in the territory of the enemy, of whatever kind, 
except ransom contracts, whether direct or indirect, as through 
an agent or partner who is a neutral, become illegal and void.”'| 


* Lawrence’s Wheaton, p. 533, #. 1 Moore’s Reb. Record, Vol. II, p. 195. 
tU. S. Statutes, 1861, p. 257. § Hall, p. 383. || Woolsey, Sec. 117. 
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“During the Mexican War, it was held, by the Supreme 
Court of the United States, that in a state of war the nations 
who are engaged in it, and all their citizens and subjects, are 
enemies to each other. Hence all intercourse or communication 
between them is unlawful. Attempts were made to evade the 
rule of public law by the interposition of a neutral port between 
the shipments from the belligerent port and their ultimate desti- 
nation in the enemy’s country; but in all such cases the goods 
were condemned as having been taken in a course of commerce 
rendering them liable to confiscation.””* 

“ Not only is such intercourse with the enemy, on the part of 
the subjects of the belligerent State, prohibited and punished 
with confiscation in the Prize Courts of their own country, but, 
during a conjoint war, no subject of an ally can trade with the 
common enemy, without being liable to forfeiture, in the Prize 
Courts of the ally, of his property engaged in such trade.”’t 


The strict interpretation of the rule of non-intercourse in Wa y,ading some- 


laid down by our Supreme Court is sometimes greatly relaxed 
in modern war. During the Crimean War, the governments of 
Great Britain and Russia gave their subjects general permission 
to carry on trade with the enemy, provided such trade was 
conducted in neutral vessels, excepting trade in articles contra- 
band of war, and with ports under blockade. Telegraphic 
communication was freely permitted when not of a political 
nature. 

“The effect of this order is, therefore, to leave the trade of 
this country with neutrals, and even the indirect trade with 
Russia, in the same state it was during peace, as far as the law 
of our courts maritime is concerned, and the doctrine of illegal 
trading with the enemy is at an end. The restrictions hence- 
forth to be imposed are solely those arising out of direct naval 
and military operations ; such as blockade, and those which the 
enemy may think fit to lay upon British and French property. 
As far as we are concerned, except that British ships are not to 
enter Russian ports, which it is obvious that they could not do 
without incurring the risk of a forfeiture of their property and 
the imprisonment of their crews, and which may be otherwise 
objectionable, on certain grounds of policy into which it is not 
necessary to enter in this place, the trade may be lawfully 


*Lawrence’s Wheaton, p. 552, #. | Lbid. } Zoid. p. 533, - 
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carried on in any manner which the ingenuity and enterprise of 
our merchants may devise.”’* 

Sec. 52. License ‘“‘ It is not unusual, however, for a belligerent to grant to its 

toads. own subjects a license to carry on a certain specified trade with 

the enemy, which, if the other party allows it, becomes a safe 
and legitimate traffic. It is common, also, for the subjects of 
one belligerent to obtain such license from the other; but of 
course, this of itself will not protect them against the laws of 
their own country.”’t 

The may gant “‘ The sovereign alone has authority to grant licenses. In the 
Ffoop, Lord Stowell said: ‘ By the law and constitution of this 
country, the sovereign alone has the power of declaring war and 
peace. He alone, therefore, who has the power of entirely 
removing the state of war, has the power of removing it in part, 
by permitting, when he sees proper, that commercial intercourse 
which is a partial suspension of the war.’ And in the case of 
the Hope, that Judge lays down still further the law on this 
point. ‘The instrument of protection, in order to be effectual, 
must come from those who have a competent authority to grant 
it.... ts quite clear that no consul in any country, 
particularly in an enemy's country, is vested with any such power 
in virtue of his station; neither does an admiral on any station 
possess such authority. He has, indeed, power relative to the 
ships under his immediate command, and can restrain them 
from committing acts of hostility ; but he cannot go beyond that. 
He cannot grant a safeguard of this kind beyond the limits of 
his own station.’” 

“Licenses being high acts of sovereignty, they are necessarily 
stricti juris, and must not be carried further than the intention 
of the great authority which grants them may be supposed to 
extend, not necessarily to be construed with pedantic accuracy, 
or that every small deviation should be held to vitiate the fair 
effect of them; but the two circumstances required to give the 
due effect to a license are—first, that the intention of the grantor 
shall be pursued; and secondly, that there shall be an entire 
bona fides on the part of the user.” } 

An Act of Congress, passed July 13, 1861, authorized the 
President of the United States to license trade with any part of 





* Lawrence’s Wheaton, 553. t Woolsey, Sec. 117. 
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a State or section, the inhabitants of which were declared ina 
state of insurrection, under regulations to be established by 
the Secretary of the Treasury.* 


Another exception to the rule that all transactions with an See. 53. Ransom 
enemy are illegal, is found in the custom of giving ransom bonds = i tyen 


in cases of capture at sea. 

"It may, for various reasons, be inconvenient to send a prize 
into port, and a captor so situated will be apt, if permitted, to 
let the prize go free again for less than its worth. For these 
reasons, and in accordance with the practice of ransom formerly 
so common on the land, it began to be, about the end of the 
17th century, the custom to allow captors to liberate a captured 
vessel on an engagement to pay a certain ransom. The receipt 
for the ransom is of the nature of a passport or safe conduct, 
and contains a permission good against all cruisers of the 
belligerent or his ally, to pursue a certain voyage. Only in 
cases of necessity can the route and time laid down be departed 
from without violating the contract. The contract insures 
against molestation from other cruisers, but not against other 
kinds of hazard, and the ransom would still be binding, if 
nothing were said to the contrary, in case the vessel perished by 
the perils of the seas. 

“ As it is difficult to enforce the payment of ransom during 
war, the custom has prevailed, more or less, to deliver over to 
the captor hostages, who might be detained until the liquidation 
of the contract, and whose expenses were provided for in the 
ransom bill. The hostage being only collateral security, his 
death or flight cannot release from the contract. If the master 
or owners refuse to fulfil their stipulation, the hostage’s remedy 
lies in an appeal to the courts of the captor’s or owner’s 
country. 


“If a ransomed vessel is captured out of its course and con- Eis of aap 


demned, the ransom is deducted from the proceeds of the vessel, 
and only the remainder goes to the second captor. If the 
captor’s vessel is recaptured, with the ransom contract, or with 
the hostages, or with both on board, there is held to be a complete 
end to all claim for payment. If, on the other hand, the captor’s 
vessel is taken after putting the ransom-bill and hostage in a place 
of safety, the contract continues unimpaired ; nay, it is held so 


*U. S. Statutes, 1861, p. 257. 
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to continue if the captor’s vessel is taken, and the securities 
for the payment of ransom are concealed, so as not to come into 
the actual possession of the second captor. And, again, when 
a captor’s vessel was captured with the hostage and ransom-bill 
on board, in which there was an agreement that payment should 
be binding, notwithstanding such second capture, the English 
courts decided that the first captor being an alien, could not by 
their laws bring a suit for the recovery of a right acquired in 
actual war. But in this case the hostage might sue, or in case 
of his death, the captor after the end of the war. 
The master's “The master of a vessel being an agent for the owners, they 
owners. are bound by his act, when not fraudulent nor contrary to usage. 
But if the ransom should exceed the value of the ship and cargo, 
it is held that the owners by surrendering these may be free 
from obligation. 

“ A ransom contract is valid under the law of nations, although 
made in war, since it contemplates a state of war which it seeks 
to mitigate. Nevertheless, no nation is bound to allow its 
citizens to give or receive ransom-bills. By a French ordinance 
of 1756, privateers were forbidden to ransom a vessel until they 
had sent three prizes into port. The power of granting ransom 
has been taken away by Acts of Parliament from English 
cruisers, except in extreme cases, to be allowed by the courts 
of Admiralty. The reason alleged for this legislation is, that 
captors might abuse their power of ransoming vessels and injure 
neutral trade.”* 

“In addition to what has been said, it may be added that 
ransom is forbidden by Sweden in a regulation of 1788, by 
Denmark in one of 1810, by Holland in an ordinance of 1781, 
by Russia apparently since 1787, and by Spain,so far as neutral 
vessels are concerned, since 1782. In France no neutral ship 
can be ransomed, nor can an enemy’s vessel be ransomed with- 
out a certain authorization, and certain formalities. Our law 
permits ransom both of hostile and of neutral vessels, on the 
ground that in both cases it is a mere remission of the rights of 
the captors to what they take in war, so that every prohibition 
of it must expressly depend on the regulations of each particular 
country.”’t 

“Foreign maritime tribunals rank arrangements for ransom 
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among commercia belli; hence they allow the captor to sue 
directly upon the bill if the ransom is not duly paid. The 
English courts refuse to except such arrangements from the 
effect of the rule that the character of an alien enemy carries 
with it a disability to sue, and compel payment of the debt 
indirectly, through an action brought by the imprisoned hostage 
for the recovery of his freedom.”* 

The Confederate cruisers, in the War of Secession, put many 
vessels belonging to citizens of the United States under ransom 
bonds; but, as payment of these bonds was conditional on the 
recognition of the independence of the Confederate States, no 
action was ever taken to make collection. 


* Hall, p. 392. 
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PART IIL. 
EMBARGO, REPRISALS AND RETORSION. 


As means of obtaining redress for injuries, nations sometimes 
have recourse to measures partaking of a hostile character 
which are short of actual war. These measures are: Eméargo, 
Reprisals and Retorsion. 

An embargo is a “detention of vessels in a port, whether they 
be national or foreign, whether for the purpose of employing 
them and their crews in a naval expedition, as was formerly 
practiced, or for political purposes, or by way of reprisals.”’* 

“There are two kinds of embargoes; and although each is 
an act of hostility designed to weaken the commerce of the 
enemy, they have been distinguished by designating the one as 
warlike, as operating directly upon the vessels of the enemy; 
and the other as civil, as operating upon those of the citizens or 
subjects of the nation proclaiming the embargo.”’t 

A civil embargo may be laid by a government upon the 
vessels of its own citizens with other motives than hostility 
towards another nation; to restrict commerce in certain direc- 
tions, to protect the vessels and their crews from the exactions 
of belligerents, or as “a simple act of internal security ordered 
to facilitate measures of police.” t 

Great Britain, in 1766, in consequence of fears entertained of 
an impending famine, laid an embargo upon all grain-laden 
ships in her ports by an Order in Council, which was afterwards 
confirmed by Parliament. 

“The embargo laid by Congress, in 1807, by the special 
recommendation of President Jefferson, was avowedly recom- 
mended as a measure of safety for our vessels, our seamen and 
our merchandise, from the then threatening dangers from the 
belligerents of Europe; and it was explicitly stated ‘to be a 
measure called for by the occasion,’ and ‘ neither hostile in its 


* Woolsey, Sec. 114. t Upton, p. 164. 
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character, nor as justifying or inciting or leading to hostility 
with any nation whatever.’ It was in no sense, then, a war 
measure.””* 

Great Britain, the nation most seriously affected by the 
embargo of 1807, admitted that it afforded foreign nations no 
just cause of complaint. ‘And yet, in the half century since 
that event, uninterrupted intercourse has come to be regarded 
almost as an absolute right, and the injuries inflicted in such a 
way on friendly States would cause them to protest with energy 
or to retaliate.” f 

A hostile embargo is one laid by a nation upon the vessels Sec. 3. Hostile 
of a foreign power in her ports, to enforce some demand for “*” 
redress. If this measure is followed by a peaceable arrangement 
of the dispute between the nations, the vessels are restored to 
their owners, but if by war, they are regarded as lawful captures, 
and are condemned as prize of war. 

The practice of imposing hostile embargoes is sanctioned by 
international law, and, as said by Upton, “ There is no doubt 
that embargo, as practiced in modern times, is sanctioned by 
the uniform usage of nations.”{ But it is condemned on 
principle by many writers of the highest authority. 

“This species of reprisals for some previous injury is laid The peaction 
down in the books as a lawful measure according to the usage : 
of nations, but it is often reprobated, and cannot well be 
distinguished from the practice of seizing property found in 
the territory upon the declaration of war.’’§ 

“Although such a measure might bring an adversary to 
terms, and prevent war, yet its resemblance to robbery, occurring 
as it does in the midst of peace, and its contrariety to the rules 
according to which the private property even of enemies is 
treated, ought to make it disgraceful and drive it into disuse.”’|| 

In accordance with the modern ideas of war, the practice of Modern usage. 
declaring embargoes has fallen completely into disuse at the 
present day. During the Crimean War, and in all the later 
wars in Europe, no belligerent imposed an embargo on the 
enemy’s vessels, but, on the contrary, the greatest indulgences 
have been granted them in the completion of their cargoes, the 
time of sailing, and the prosecution of their voyages. 





* Story, Comm. on the Const., Sec. 1289. t Woolsey, Sec. 114. 
t Upton, p. 92. 2 Kent, Vol. I, p. 71. || Woolsey, Sec. 114. 
{ Comp. Sec. 50 “* War,” and Sec. 10 “ Privateers.” 
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Treaties of the The latest treaties made by the United States all contain 
articles forbidding embargoes between the contracting parties, 
“The citizens of neither of the contracting parties shall be 
liable in the States or territories of the other to any embargo, 
nor shall they be detained with their vessels, cargoes, merchan- 
dise, or effects, for any military expedition, nor for any public 
or private purpose whatsoever, without allowing to those 
interested a sufficient indemnification, previously agreed upon 
when possible.”* 
In the United States the power to declare an embargo is 
conferred by the Constitution upon Congress alone. 
Sec. 4. Repri- “ Reprisals are used between nation and nation in order 
F to do justice to themselves, when they cannot otherwise obtain 
it. Ifa nation has taken possession of what belongs to another; 
if it refuses to pay a debt, to repair an injury, to make a just 
satisfaction, the other may seize what belongs to it, and apply it 
to its own advantage till it has obtained what is due for interest 
and damage, or keep it as a pledge until full satisfaction has 
been made. In the last case it is rather a stoppage or a seizure 
than reprisals ; but they are frequently confounded in common 
language. The effects thus seized on are preserved while there 
is any hope of obtaining satisfaction or justice. As soon as 
that hope disappears they are confiscated, and then the repri- 
sals are accomplished. If the two nations, upon this ground of 
quarrel, come to an open rupture, satisfaction is considered as 
refused from the moment that war is declared or hostilities 
commenced; and then also the effects seized may be confis- 
cated.”’+ 
“ Reprisals differ from retorsion in this, that the essence of 
the former consists in seizing the property of another nation by 
way of security, until it shall have listened to the just reclama- 
tions of the offended party, while veforsion includes all kind of 
measures which do an injury to another, similar and equivalent 
to that which we have experienced from him. Embargo, there- 
fore, is a species of reprisals.” { 
Negative and “ Reprisals are negative when a State refuses to fulfil a 
positive re- 
prisals, perfect obligation which it has contracted, or to permit another 
nation to enjoy a right which it claims. They are Aositive 
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when they consist in seizing the persons and effects belonging 
to another nation, in order to obtain satisfaction. 

“Reprisals are also either general or special. They are General and spe- 

° e . cial reprisals, 
general when a State which has received, or supposes it has 
received, an injury from another nation, delivers commissions to 
its officers and subjects to take the persons and property belong- 
: i ing to the other nation wherever they may be found. It is, 
. according to the present usage, the first step which is usually 
taken at the commencement of a public war, and may be con- 
sidered as amounting to a declaration of hostilities, unless 
satisfaction is made by the offending State. Specia/ reprisals 
are, where letters of marque are granted, in time of peace, to 
particular individuals who have suffered an injury from the 
government or citizens of another nation. 

“Reprisals are only to be granted in case of a clear and open 
denial of justice. The right of granting them is vested in the 
sovereign or supreme power of the State.”* 

“Reprisals may be undertaken on account of any injury, but 
are chiefly confined to cases of refusal or even obstinate delay 
of justice.” t 

President Jackson, in his Message to Congress in December, 
1834, said, in reference to certain claims against France: “ It 
, is a well settled principle of the international code, that where a 
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f nation owes another a liquidated debt, which it refuses or neglects 
to pay, the aggrieved party may seize on property belonging to 
5 the other, its citizens, or subjects, sufficient to pay the debt, 


. without giving just cause of war. I recommend that a law be 
passed, authorizing reprisals upon French property, in case 


f provision shall not be made for the payment of the debt at the 
y approaching session of the French Chambers.” { 
. “Any of these acts of reprisal, or resort to forcible means of 
if redress between nations, may assume the character of war in 
t case adequate satisfaction is refused by the offending State.’”’§ 
. In several treaties concluded by the United States with South Treaty stipula- 
and Central American States, it is stipulated that no acts of *”" 
a reprisals shall be authorized unless satisfaction is refused or 
4 unreasonably delayed. The treaty of Guadalupe Hidalgo with 
é 
*Lawrence’s Wheaton, p. 506. t Woolsey, Sec. 114. 
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Mexico, concluded in 1848, required disputes to be submitted 
to arbitration, on the proposal of either party, before any acts 
of reprisal or hostility of any kind should be resorted to, unless 
where such mode of procedure should be incompatible with the 
nature of the difference, or the circumstances of the case.* 

“ He who makes reprisals against a nation on the property of 
its members indiscriminately, cannot be taxed with seizing the 
property of an innocent person for the debt of another ; for, in 
this case, the sovereign is to compensate those of his subjects 
on whom the reprisals fall; it is a debt of the State or nation, 
of which each citizen ought only to pay his quota.” t 

Reprisals ‘‘ Where the property of the State is seized by way of 
State. reprisals, the proceeding needs no deferice ; on the other hand, 
to take the goods of private persons as security for the repara- 
tion of public wrongs is indefensible, except on the ground that 
a State and its subjects are so far one as to give it a claim on 
their property for public purposes, and that the injured State 
takes the place of the injurer, and exercises its power by the 
only means within its reach. As, therefore, when a man’s land 
is taken for a public road, he has a claim for compensation, so 
when a man loses his property by the violent process of a 
foreign State against his own country, not he, but the whole 
society ought to make his loss good. Still reprisals are inhu- 
mane, and like seizure of private effects in land war, will, it is to 
be hoped, ere long entirely cease.” t 
Power to grant The power to grant letters of marque and reprisal is con- 
marque. ferred upon Congress by the Constitution, and is exercised by 
the passage of an act to authorize the President to issue them. 

This power has been exercised by Congress in the following 
instances : 

The Act of July 9, 1798, authorized the issuance of special 
letters of marque and reprisal against French armed vessels. 
Orders to cruise against such vessels only were also given to 
the public vessels of the United States.§ 

The Act of February 6, 1802, authorized reprisals against the 
Bey of Tripoli and his subjects.|| 











*U. S. Treaties, 1873, Mexico, p. 571. See also Bolivia, Brazil, &c. 
| Vattel, p. 284. t Woolsey, Sec. 114. 
§ U. S. Statutes at Large, Vol. I, p. 578. || Zéid. Vol. II, p. 129. 
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The Act of June 18, 1812, declaring war to exist with Great 
Britain, authorized the issuance of letters of marque and general 
reprisal against the vessels, goods and effects of that government 
or its subjects.* 

The Act of March 3, 1815, gave to the President the same 
authority to issue letters of marque and reprisal against the 
Dey of Algiers, as was conferred in the case of Tripoli.t 

During the Mexican War no reprisals were authorized in 
express terms by Congress, and no letters of marque were 
issued. Mexican property at sea was subject to capture by 
vessels-of-war, under the ordinary rules of war.t 

The Act of March 3, 1863, authorized the President to issue 
letters of marque and general reprisal in all domestic and foreign 
wars, but it was passed with reference to the War of Secession 
only, and was, by its own terms, limited to three years’ 
duration.§ 

“Retorsion, or retaliation, is to apply the /ex falionis to 
another nation—treating it or its subjects in similar circum- 
stances according to the rule which it has set.” || 

“Retorsion is the appropriate answer to acts which it is 
within the strict right of a State to do, as being general acts of 
State organization, but which are evidence of unfriendliness, or 
which place the subjects of a foreign State under special dis- 
abilities as compared with other strangers, and result in injury 
tothem. It consists in treating the subjects of the State giving 
provocation in an identical or closely analogous manner with 
that in which the State using retorsion are treated. Thus if the 
productions of a particular State are discouraged or kept out of 
a country by differential import duties, or if its subjects are put 
at a disadvantage as compared with other foreigners, the State 
affected may retaliate upon its neighbors by like laws and 
tariffs." 

Of the nature of embargo is the so-called droit d’angarie, for 
which some writers have claimed the sanction of international 
law. This is the right, sometimes exercised by a belligerent, of 
detaining the vessels of a neutral and using them and their 


*U. S. Statutes at Large, Vol. II, p. 755. t Jbid. Vol. Ill, p. 230. 
t Ibid. Vol. IX, p. 9. § Lbid. 1862-5, p. 758. 
| Woolsey, Sec. 114. { Hall, p. 308. 
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crews in military or naval expeditions. It is now considered 
justifiable only in cases of extreme necessity. 

“Tt can only be excused, and perhaps scarcely justified by 
that clear and overwhelming necessity which would compel an 
individual to seize his neighbor’s horse or weapon to defend his 
own life.””* 

The same views of the practice are held by all modern 
writers of authority.f 

Treaty stipula- One of the earliest treaties concluded by the United States, 
ange that with Prussia of 1785, declared in Article XVI that “ the 
subjects or citizens of each of the contracting parties, their 

vessels and effects, shall not be liable to any embargo or deten- 

tion on the part of the other, for any military expedition, or 

other public or private purpose whatsoever.” This was modified 

in the treaty of 1799, continued in force by that of 1828, and 

the present stipulation is that the vessels of either power shall 

be detained and used only in cases of urgent necessity, and that 

the owners of the vessels so detained shall obtain full indemnity 

for their freight as well as for the loss occasioned by the delay.J 

This is the language generally used in treaties of the United 


States where any reference is made to the subject. 

Under the rule which does not admit the plea of enforced 
service in bar of condemnation of a neutral vessel captured 
while employed in the military service of a belligerent, the 
practice of seizing neutral vessels to be employed as transports 
could not be defended as a right. 


* Phillimore, Vol. III, p. 42. t Hautefeuille, Vol. IV, p. 439, e¢ seg. 
tU. S. Treaties, 1873, Prussia, pp. 711, 720. See also Bolivia, 
Italy, &c. 











PART IV. 
BLOCKADE. 


THe Onjects, ESTABLISHMENT, MANNER OF CONDUCTING 
AND PENALTIES FOR VIOLATION OF A LAWFUL 
BLOCKADE. 


“The word blockade properly denotes obstructing the passage See. 1. Defini- 
into or from a place on either element, but is more especially “°™ 
applied to naval forces preventing communication by water. 

With blockades by land, or ordinary sieges, neutrals have 
usually little to do.”* 

“Blockade is an incident of war, whether carried on between 
two nations, or by a legal government to suppress rebellion.” f 

The action of the French government in lately establishing a 
blockade over the Island of Formosa, and certain Chinese 
ports, as part of the hostile measures carried on against China, 
but without a formal declaration of war, may render an extension 
of this definition necessary. These measures have been sub- 
mitted to without any protest by the other powers, and it would 
seem that the validity of a blockade established after open 
hostilities have occurred between two nations will be recognized 
even where war has not been declared and negotiations for a 
peaceful settlement are still in progress. 

“There is no belligerent right more conclusively established sec. 2. Origin 
in the law of nations, and certainly none more necessary or * “* "8" 
important in its application, than the right of blockade, as it has 
been defined, determined and practically executed in modern 
times. The right derives its origin from the highest and purest 
sources of maritime jurisprudence, is sanctioned by the practice 
of the most enlightened nations, and is justly regarded as one 
of the great bulwarks of a nation’s security and independence.” f 

“Blockade is a belligerent right under the law of nations 





* Woolsey, Sec, 186. t Dahigren, p. 26. t Upton, p. 275. 
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where war exists, and is as clearly defined as the belligerent 
right to levy contributions in the enemy’s country. As the 
Supreme Court hold the latter to be constitutionally in the 
President, without an Act of Congress, as commander-in-chief 
of the army and navy, it follows necessarily that the power of 
blockade also resides in him; indeed, it would seem a clearer 
right, if possible, because as chief of the navy nobody can doubt 
the right of its commander to order a fleet or a ship to capture 
an enemy’s vessel at sea, or to bombard a fortress on shore, 
and it is only another mode of assault and injury to the same 
enemy to shut up his harbors and close his trade by the same 
ship or fleet. The same weapons are used. The commander 
only varies the mode of attack.” * 

“As a blockade is not a necessary consequence of a state of 
war, but has to be specially instituted, it would evidently be 
impossible to assume that a neutral possesses any knowledge of 
its existence until the fact of its establishment has been in some 
manner notified or brought home to him. So far not only is 
the general rule as a matter of fact agreed upon, but it could not 
stand otherwise. But opinions differ widely as to whether it is 
sufficient, in order to justify the belligerent in seizing the property 
of the neutral, that the knowledge of the latter shall be proved, 
or whether a formal notification must be served upon him. 

“ According to the view which finds its expression in English 
and North American practice, and which is adopted also by 
Prussia and Denmark, the source of liability to seizure is 
knowledge of the fact that a blockade has been established, 
together with the presumption that an existing blockade will 
under ordinary circumstances continue. A neutral, therefore, 
who sails for a port with full knowledge that it is blockaded at 
the moment when his voyage is commenced, ought to expect 
that it will be in the same state when he arrives; and anything 
which can be proved to affect him with knowledge at the former 
time will render him liable to the penalties imposed for violation 
of blockade. 

“On the other hand, according to the view which is identified 
with French practice, and which is also followed by Italy, Spain, 
and Sweden, the neutral is not expected to shape his course on 


* Monthly Law Reporter, July, 1861, p. 151. The Tropic Wind. 
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any presumption with respect to the continuance or cessation 
of a blockade ; and he is not injuriously affected by knowledge 
acquired at any time before he can experimentally test its 
existence as good on the spot which is subjected to it. 

“Hence, although it has lately become customary for the 
French government at the commencement of a blockade to 
notify the fact of its existence to foreign governments as a matter 
of courtesy, their subjects are not considered to be affected by 
notice through them. Each neutral trader approaching the 
forbidden coast is individually warned by one of the blockading 
squadron, a vessel not engaged in the blockade being incom- 
petent to affect the trader with notice, the fact of warning is 
endorsed on the ship’s papers, with mention of date and place 
of notification, and it is only for subsequent attempts to enter 
that the neutral is liable to seizure. 

“The theory accepted in England and the United States is 
the natural parent of a more elastic usage. Notification is a 
convenient mode of fixing a neutral with knowledge of the 
existence of a blockade, but it is not the necessary condition of 
his liability to seizure. In strictness, if a neutral vessel sail with 
the destination of a blockaded port from a place at which the 
fact of the blockade is so notorious that ignorance of its existence 
is impossible, confiscation may take place upon seizure without 
previous warning. But in practice notification of some sort is 
always given. If the blockade is instituted under the direct 
authority of the government, the fact of its commencement is 
notified to foreign States. The information thus communicated 
affects their subjects, who must be supposed to be put in 
possession of the knowledge which is afforded with the express 
object of its being communicated to them.”’* 

“It is absolutely necessary that the neutral should have had 
due notice of the blockade, in order to affect him with the penal 
consequences of a violation of it. This information may be 
communicated to him in two ways; either actually, by a formal 
notice from the blockading power; or constructively, by notice 
to his government, or by the notoriety of the fact. It is 
immaterial in what way the neutral comes to the knowledge of 
the blockade. If the blockade actually exists, and he has a 


* Hall, p. 611 ef seg. 
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knowledge of it, he is bound not to violate it. A notice to a 
foreign government is a notice to all the individuals of that 
nation; and they are not permitted to aver ignorance of it, 
because it is the duty of the neutral government to communicate 
the notice to their people.”* 

a in “There is a difference in practice in regard to the amount of 
notification which neutrals may claim. The French hold, for 
the most part, that both a notice from the government of the 
belligerent, and a notice from a blockading vessel at or near 
the port, are necessary, so that a vessel will not incur guilt by 
coming to a port in order to ascertain whether a blockade, made 
known in the diplomatic way, is still kept up. The English 
authorities make two kinds of blockade, one a blockade de 
facto, which begins and ends with the fact, and which will 
involve no vessel attempting to enter a harbor in guilt, unless 
previously warned off ; and the other a blockade by notification, 
accompanied by the fact. In the latter case, the presumption 
is that the blockade continues until notice to the contrary is 
given by the blockading government. Hence, ignorance of the 
existence of the blockade cannot ordinarily be plead as an excuse 
for visiting the blockaded port, but the voyage itself is evidence 
of an intention to do an unlawful act. This seems to be quite 
reasonable. Notice to the neutral State must be regarded as 
notice to all shippers who are its subjects, and if the rule of evi- 
dence presses hard in a few cases, the blockading government is 
not in fault. But the notice must be given to all neutral powers 
in order to reach their subjects; general notoriety, as by news 
travelling from one country to another, is not sufficient notice.” 

Necessity for Prefessor Woolsey also notices the obligation of the belliger- 

fication. ent to give formal notice to neutrals for their protection. 
“Justice to neutrals requires that their ships should not be 
subject to the risk and delays of a voyage to a port where they 
may be debarred admission.” The universal practice is, there- 
fore, to communicate the news of a blockade to neutral 
governments, upon whom lies the responsibility of making it 
known to those who are engaged in commerce. And if such 
notice be given, similar notice must be given of the discontinu- 
ance of a blockade, as far as possible. For a wrong is done to 
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neutrals if they are left to find out as they can that a blockade is 
terminated, since a long time may elapse before it will be 
considered safe to return to the old channel of commerce.* 

In the case of the Neptunus, principles were laid down by 
Sir Wm. Scott as to notification of blockade, and violation of 
blockade, that have been accepted fully by English and Ameri- 
can Prize Courts, and writers on international law. In that case 
he said: “ There are two sorts of blockade; one by the simple 
fact only, the other by notification accompanied with the fact. 
In the former case, when the fact ceases otherwise than by 
accident, or the shifting of the wind, there is immediately an 

_ end of the blockade ; but where the fact is accompanied by a 
public notification from the government of a belligerent country 
to neutral governments, I apprehend, prima facie, the blockade 
must be supposed to exist till it has been publicly repealed. It 
is the duty, undoubtedly, of a belligerent country, which has 
made the notification of blockade, to notify, in the same way, 
and immediately, the discontinuance of it; to suffer the fact 
to cease, and to apply the notification again at a distant time, 
would be a fraud on neutral nations, and a conduct which we 
are not to suppose that any country would pursue. I do not 
say that a blockade of this sort may not, in any case, expire de 
facto ; but I say that such a conduct is not hastily to be pre- 
sumed against any nation; and, therefore, till such a case is 
clearly made out, I shall hold that a blockade by notification is 
primé facie to be presumed to continue till the notification is 
revoked.” + 

“ The effect of a notification to any foreign government would 
clearly be to include all the individuals of that nation ; it would 
be nugatory if individuals were allowed to plead their ignorance 
of it; it is the duty of foreign governments to communicate the 
information to their subjects, whose interest they are bound to 
protect. I shall hold, therefore, that a neutral master can never 
be heard to aver against a notification of blockade that he is 
ignorant of it. If he is really ignorant of it, it may be the 
subject of representation to his own government, and may raise 
a claim for compensation from them, but it can be no plea in the 


* Woolsey, Sec. 187. 
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court of a belligerent. In the case of a blockade de facto only, 
it might be otherwise ; but this is a case of blockade by notifica- 
tion. Another distinction between a notified blockade and a 
blockade existing de facto only, is that in the former the act of 
sailing for a blockaded place is sufficient to constitute the 
offence. It is to be presumed that the notification will be 
formally revoked, and that due notice will be given of it; till 
this is done the port is to be considered as closed up ; and from 
the moment of quitting port to sail on such a destination the 
offence of violating the blockade is complete, and the property 
engaged in it subject to confiscation. It may be different ina 
blockade existing de facto only ; there no presumption arises 
as to the continuance, and the ignorance of the party may be 
admitted as an excuse for sailing on a doubtful and provisional 
destination.”* 

Means of infor- “It is obvious that, as all questions of international right 

che meutral. presume good faith, a knowledge of the fact of a blockade, 
however acquired, will preclude a neutral master from any claim 
to receive a direct warning from the blockading squadron, even 
if the vessel should have sailed from the port where she had 
shipped her cargo without a knowledge of the blockade.” t 

“In addition to the official notification of a blockade to the 
government of the neutral, other sources of information are 
open to him; and in some cases the inference of knowledge 
raised is so strong that he is not permitted to rebut it; in others 
the presumption is not conclusive against him, but he is per- 
mitted to prove his ignorance, and the captor must judge from 
the circumstances of each case whether the neutral vessel acted 
in good faith and was really ignorant of the blockade, or 
whether the alleged ignorance was not assumed. Evidence of 
the notoriety would be the publication of the fact in the news- 
papers of the place of departure.” t 
Chief Justice Chase, referring to the rule that subjects a 

vessel to capture and condemnation for breach of blockade, when 
sailing from a neutral port, with the intention of entering a 
blockaded port with knowledge of the existence of the blockade, 
said, “ We are entirely satisfied with this rule. It was estab- 
lished with some hesitation, when sailing vessels were the 
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only vehicles of ocean commerce; but now, when steam and 
electricity have made all nations neighbors, and blockade-run- 
ning from neutral ports seems to have been organized as a 
business, and almost raised into a profession, it is clearly seen 
to be indispensable to the efficient exercise of belligerent 
rights.””* 

“The practice of England and the United States is unquestion- 
ably better suited than that of France to the present conditions 
of navigation. The electric telegraph and newspapers spread 
authentic news rapidly and universally; and steam has reduced 
the length of voyages, and rendered their duration certain ; it can 
only be under rare circumstances, against the effect of which miti- 
gations such as those introduced into English usage may easily 
provide, that a vessel will arrive innocently before a blockaded 
port. If capture for attempt to break a blockade is to be permis- 
sibleatall, it must be morally permissible to capture under ordinary 
circumstances without individual notice; and if such capture is 
morally permissible, it is certainly to the advantage of neutral 
States to allow it to take place. Belligerents will not quietly 
suffer the results of commerce prejudicial to their warlike opera- 
tions; and unless they are entrusted with weapons of sufficient 
strength to enable them to deal with it effectively, they will try, 
with more or less success, to throw responsibility upon the 
neutral States, to the confusion of legal distinctions which it is 
highly convenient to the latter to maintain, and to the vastly 
increased danger of national conflicts.” + 

The doctrine held by French writers, and generally by Con- 
tinental writers of authority, was stated by M. Rouher, in Sep- 
tember, 1861, in a letter addressed to the French Chambers of 
Commerce. “ The general usage,” he says, “is, doubtless, for 
a government to inform other governments of the measures of 
blockade to which it has recourse; but this notification, which 
is not an absolute rule, is of no value by itself; it is only the 
announcing of an existing fact which would already produce its 
effects. 

“Another error of the claimants is to believe that the 
blockade does not exist until it is diplomatically notified, and 
that it does not apply to neutral vessels that have quitted their 


*The Circassian, Wallace’s Rep. II, p. 151. t Hall, p. 615, 
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country previously to the notification. A blockade is obliga- 
tory from the moment that it is effectively established ; being 
the material result of a material fact, it commences with the 
real investment of the place, continues so long as that invest- 
ment remains, and ceases with it. 

“It is by erroneously attributing to the diplomatic notices 
of blockade a value and a signification which they do not have 
in themselves that it might be pretended to exclude neutrals 
from an entire territory, the access to which could not in reality 
be interdicted; and it is for the purpose of rendering these 
fictitious blockades entirely impossible that the agreement has 
been entered into not to consider a neutral as entitled to notice 
of the existence except at the blockaded places themselves.” 

The different views, as to the notification of blockade neces- 
sary, have been given at length, since, in the beginning of the 
War of Secession in 1861, the Government of the United States 
seemed inclined to adopt the French practice as to warning at 
the line of blockade in all cases. 

The President's proclamation of blockade of April 19, 1861, 
stated in general terms that neutral vessels would be notified at 
each port under blockade. Mr. Seward informed Lord Lyons 
that the proclamation was “a mere notice of an intention to 
carry it into effect, and that the existence of the blockade will 
be made known in proper form by the blockading vessels. The 
practice of the United States was not to issue a notice of the 
blockade of each port, but to notify individually each vessel 
approaching the blockaded port, and to inscribe a memorandum 
of the notice having been given on the ship’s papers. No 
vessel was liable to seizure which had not been individually 
warned, The fact of there being blockading ships present to 
give the warning was the best notice and best proof that the 
port was actually and effectually blockaded.” Mr. Seward also 
said, in a letter to Mr. Adams, of June 8th, 1861, “ The Presi- 
dent’s proclamation was a notice of an intention to blockade; 
and it was provided that ample warning should be given to 
vessels approaching and vessels seeking to leave the blockaded 
ports before capture should be allowed. The blockade, from 
the time it takes effect, is everywhere rendered actual and 
effective.” 

It is to be noted, however, that Commodore Pendergrast, com- 
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manding the squadron on the coasts of Virginia and North 
Carolina, in giving notice of the actual commencement of the 
blockade, on April 30, 1861, under the President’s proclamation 
extending the blockade to those States, limited the warning to 
vessels at or near the line of blockade to vessels in ignorance 
of its existence. This construction of the President’s procla- 
mation was not disavowed by the Government. 

Judge Grier, in deciding the question of the construction of Decisions of 
the proclamation of blockade as to the notification to be given, lied 
in the case of the Admira/, on appeal from the decree of con- 
demnation of the District Court of the United States for the 
Eastern District of Pennsylvania, said: “A vessel which has full 
knowledge of the existence of a blockade, before she enters 
upon her voyage, has no right to claim a warning or indorse- 
ment when taken in the act of attempting to enter.” 

“Tt would be an absurd construction of the President’s proc- 
Jamation, to require a notice to be given to those who already 
had knowledge. A notification is for those only who have 
sailed without a knowledge of the blockade, and get that first 
information from the blockading vessels.”* 

Decisions to the same effect were rendered by other United 
States Courts in prize cases. 

“ After these decisions the practice became settled, and no 
complaint was made by neutral powers against this construction 
of the proclamation ; and, under it, the law respecting notice of 
blockades was applied as heretofore in the English and American 
courts.” + 

It may be observed, however, that Courts of the United 
States in cases of capture for violation of the blockade of the 
Southern ports, admitted some relaxation of the strict ruling 
laid down, and held that a vessel with full knowledge of the 
blockade might clear and sail for a blockaded port, but with an 
alternative destination, where such intention was clearly shown 
on her papers and no attempt was made at evasion. 

In the case of the Empress, captured for an attempt to (ase of the Em- 
break the blockade of the mouths of the Mississippi River, ""* 
Judge Betts, of the District Court of the United States for the 
Southern District of New York, said: “ The rule is also so far 
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mitigated in its application that sailing purposely for a blockaded 
port, with the intention properly notified on the ship’s papers, 
or otherwise fairly disclosed, may be excused in a neutral ship, 
if the object is honestly to inquire elsewhere whether the block- 
ade is still in continuance; and if so, to avoid the blockaded 
port and complete the voyage at a lawful one. The hazard of 
allowing such privilege, and the necessity of observing the 
utmost ingenuousness in its indulgence, are emphatically noted 
in the authorities; and, accordingly, the courts take heed in 
administering it that the neutral be not permitted, under cover 
of that relaxation of prize law, to smother the principle by 
placing himself out of reach of its restraints. An adherence to 
the old rule would, therefore, seem still to be exacted in its full 
simplicity in one of its cardinal features, which is, that the neutral 
vessel shall make inquiries so plainly clear of the blockaded 
port that she shal] not acquire the ability (as Chancellor Kent 
phrases the act) fo slip herself into it. Phillimore states the 
general result of the authorities to be ‘ that it has never, under 
any circumstances, been held legal that the inquiry shall be 
made at the mouth of the river or estuary’ of the blockaded 
port. 

“Tt is clear, therefore, to the court that the claimants cannot 
lawfully, under claim of making inquiry whether a port known 
to have been under blockade when the voyage was set on foot, 
and after the vessel had been prosecuting it towards the port, is 
still under blockade, go forward to entrance of the port and 
within the actual line of the blockading force; and that such 
act, according to the law of nations, subjects the vessel to con- 
demnation as prize of war.”* 

The vessel and cargo were condemned for breach of blockade, 
but the decree of condemnation was set aside by the Circuit 
Court, on the ground that the blockade of the port of New 
Orleans had not been officially notified to British and Brazilian 
authorities, and that the blockade of that port was, as far as con- 
cerned the Empress, a blockade de facto only, and no guilt 
attached to the vessel in sailing directly from Rio Janeiro for 
New Orleans, and making her inquiries at the line of blockade. 

Special warning Justice requires that the neutral vessels must have an oppor- 
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vessels at sea when the notification is received at the ports of 
departure, are not liable to any penalty for attempting to enter 
a blockaded port, unless it can be shown that they could have 
obtained a knowledge of it during the voyage. This case is 
provided for in many treaties, and special warning at the line of 
blockade is required.* The principle, however, is so well 
established as to no longer need any treaty guarantees. 

The United States have also, at different times, concluded 
treaties in which it is stipulated that, under some circumstances, 
a vessel may sail with a full knowledge of the blockade, and not 
be liable for a first attempt to enter a blockaded port. Several 
such treaties are still in force, while others are obsolete from 
countries entering into them having been merged into other 
nationalities. They are: with Greece, 1837; Prussia, 1828; 
Sweden and Norway, 1827; Sardinia, 1838; the Two Sicilies, 
1855. The language of all these treaties is identical: ‘‘Consid- 
ering the remoteness of the respective countries of the two high 
contracting parties and the uncertainty resulting therefrom, with 
respect to the various events which may take place, it is agreed 
that a merchant vessel belonging to either of them, which may 
be bound to a port supposed at the time of its departure to be 
blockaded, shall not, however, be captured or condemned for 
having attempted a first time to enter said port, unless it can be 
proved that the said vessel could and ought to have learned 
during its voyage that the blockade of the place in question still 
continued. But all vessels which, after having been warned off 
once, shall during the same voyage attempt a second time to 
enter the same blockaded port, during the continuance of said 
blockade, shall then subject themselves to be detained and 
condemned.”’+ 

The special warning and endorsement on the ship’s papers 
may be made by any officer commanding a vessel of the 
blockading squadron. The endorsement usually gives the 
name of the blockading vessel, and the latitude and longitude 
of the place, with the date. 

The proper notification having been given by an officer of 
the blockading force, the neutral master “is bound to manifest 


*U. S. Treaties, 1873. Great Britain, p. 328. Brazil, Bolivia, etc. 
tU. S. Treaties, 1873. Greece, p. 435. 
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by his immediate acts his determination to obey the warning he 
has received. A very short delay, an interval of probably less 
than an hour, will enable the belligerent to determine whether 
the master is pursuing the course he is bound to observe, or 
whether the temporary detention may not lawfully be followed 
by a final capture.”* 

“With respect to violating a blockade by coming out with a 


mencement of Cargo, the time of shipment is very material ; for although it 


blockade, 


might be hard to refuse a neutral liberty to retire with a cargo 
already laden, and by that act already become neutral property, 
yet after the commencement of a blockade, a neutral cannot be 
allowed to interpose, in any way, to assist the exportation of 
the property of the enemy. A neutral ship departing can only 
take away a cargo don4 fide purchased and delivered before 
the commencement of the blockade; if she afterwards take on 
board a cargo, it is a violation of the blockade. But where a ship 
was transferred from one neutral merchant to another in a block- 
aded port, and sailed out in ballast, she was determined not to 
have violated the blockade. So where goods were sent into 
the blockaded port before the commencement of the blockade, 
but reshipped by order of the neutral proprietor, as found 
unsalable during the blockade, they were held entitled to 
restitution. For the same rule which permits neutrals to with- 
draw their vessels from a blockaded port extends also, with 
equal justice, to merchandise sent in before the blockade and 
withdrawn dona fide by the neutral proprietor. 

“ After the commencement of a blockade, a neutral is no longer 
at liberty to make any purchase in that port.” ¢ 

Hautefeuille, inclined generally to favor the neutral, says: 
“The neutral vessel, which has entered a port before the block- 
ade, can always leave in ballast, or carrying away the goods 
shipped before the notice. But it cannot, without being guilty 
of a violation of the law imposed by the conqueror, take on 
board merchandise after the commencement of the blockade, 
even although it was purchased before.”{ He quotes some 
French treaties as permitting vessels to sail with their cargoés, 
without regard to the time of shipment. 

Several treaties made by the United States contain stipula- 


* Halleck, Chap. CXXIII, Sec. 30. 
+t Lawrence’s Wheaton, p. 842. t Hautefeuille, Vol. II, p. 216. 
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tions that vessels in port at the commencement of a blockade 
shall be free to sail with their cargoes, but are silent as to time 
of shipment.* In the absence of treaty agreements on this 
point, the United States Prize Courts follow the general law of 
nations, which prohibits taking on board any cargo after the 
actual commencement of the blockade. 

In the treaty with Italy of 1871 it is stipulated that vessels 
leaving a blockaded port with cargo shipped after the com- 
mencement of the blockade shall be warned to return and dis- 

charge such cargo. If, after warning, they persist in sailing 
with the illegal cargo, they may then be captured and con- 
demned. f 

In the case of the Hiawatha, captured May 20, 1861, while Case of the Hia- 
endeavoring to evade the blockade of the James River, Judge — 
Betts held that “‘ The act of egress is as culpable as the act of 
ingress, when done in fraud of the blockade. On notice that 
the port of Richmond was under blockade, the Hiawatha, being 
a neutral vessel, had a right to withdraw, with all the cargo then 
honestly laden on board, but she could not have a right to add 
to her cargo after notification or knowledge of the blockade. 
No cargo was laden on the vessel here until the afternoon of 
the 11th of May, subsequent to the effort of Lord Lyons to 
obtain from Mr. Seward a relaxation of the limitation of the 
time of departure with respect to the Hiawatha. That was a 
point within the scope of diplomatic arrangement, but the 
accommodation sought for this vessel, both as to her lading 
and time of departure, in the letter of Lord Lyons to Mr. 
Seward, of the 9th of May, and the reply thereto, make no 
mention of a privilege granted her by this Government to ship 
cargo after she received notice of the blockade, and the privi- 
lege solicited does not seem to have been accorded by Mr. 
Seward ; and, accordingly, the vessel, if she had taken her 
departure within the period of fifteen days from the establish- 
ment of the blockade, would not have been entitled to export 
the cargo taken on board after knowledge of the blockade, 
without clear proof that the act was honest and fair as to the 
belligerent rights of the captors. 

“Upon the proofs, the vessel herself did not commence her 


* U. S. Treaties, 1873. Bolivia, Ecuador, Hayti, etc. 
t U. S. Treaties, p. 507. 
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outward voyage until the 16th of May, if unloosing her fasts in 
port be deemed the commencement of the voyage, and she is, 
accordingly, outside of the fifteen days’ term of indulgence. 
When captured she had left the port of Richmond and violated 
the blockade there existing. 

“] accordingly pronounce for the condemnation of the vessel 
and cargo, because of a violation of the blockade in question,’’* 

This judgment was affirmed, on appeal, by the Supreme 
Court of the United States. 

It is customary to allow a reasonable time from the actual 
commencement of a blockade, during which neutral vessels in 
the blockaded ports may sail without any liability. This is 
only just, as the condition of a vessel may, and often will, 
prevent departure immediately on receiving notice of the estab- 
lishment of a blockade. In the case of a vessel under repairs, 
the time would probably always be extended, as might be 
necessary, if it were shown that due diligence was displayed in 
preparing the vessel for sea. 

During the Mexican War, by direction of the Secretary of 
the Navy, twenty days were allowed neutral vessels to clear 
from ports under blockade; and Mr. Seward, in May, 1861, 
informed Lord Lyons that “ Neutral vessels will be allowed 
fifteen days to leave port after the actual commencement of the 
blockade, whether such vessels are with or without cargoes, 
and whether such cargoes were shipped before or after the 
commencement of the blockade.”’t 

In view of the decision in the case of the Hiawatha, however, 
Mr. Seward found it necessary to write to the British Minister 
on the 16th of October, 1861, that ‘‘the Judge of the Court 
of the United States for the Southern District of New York 
having recently decided, after elaborate argument of counsel, 
that the law of blockade does not permit a vessel, in a block- 
aded port, to take on board cargo after the commencement of 
the blockade, with a view to avoid any future misunderstanding 
upon this subject, you are informed that the law, as thus 
interpreted by the judge, will be expected to be strictly 


* Blatchford Prize Cases. The Hiawatha, p. 109, ef seg. 

t Owing to the low stage of water at the mouth of the Mississippi 
river when the blockade was established, the time for leaving port was 
extended somewhat in favor of heavy vessels then at New Orleans. 
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observed by all vessels in ports of the insurgent States during 
their blockade by the naval forces of the United States.’’* 

Neutral vessels found in an enemy’s port on its reduction, 
and which entered previously to the commencement of the 
investment or blockade, are not liable to confiscation. 

Mr. Wheaton says of the objects for which a blockade is Sec 
established: ‘‘One of the most important of the belligerent 
rights is that of blockading the enemy’s ports, not merely to 
compel the surrender of the place actually attacked or besieged, 
but as a means, often the most effectual, of compelling the 
enemy, by the pressure upon his financial resources, to listen 
to reasonable propositions of peace. At the same time it can- 
not be fairly denied that the exercise of this incontestable right, 
where it is applied to all the ports of an enemy’s country, so as 
entirely to cut off his commercial intercourse by sea with other 
countries, if the measure be continued for an indefinite length 
of time, must give rise to considerable uneasiness on the part of 
those powers whose accustomed trade will be thus seriously 
affected by it.”’t 

“Commercial ports may, in time of war, through neutral 
trade, become efficacious allies to a belligerent power having 
the control or use of them. So far as that aid avails the enemy, 
it is warlike in its nature, and may be repelled by war means. 
Blockade is the measure recognized by the law of nations as 
the appropriate remedy, and that is, in character and operation, 
peaceful as to neutrals, and only warlike in respect to the enemy 
against whom it is imposed. The President, as Commander- 
in-Chief of the army and navy, is the functionary under our 
government who has, as incident to his office, the power and 
right to exercise the resisting and repelling means of legitimate 
warfare whenever the exigencies of the case require them. And 
it is not to be overlooked, that in selecting the method of 
restraining the commerce of neutrals with a besieged or 
beleaguered port, the milder means of blockade is more favor- 
able to them than a peremptory exclusion of their trade by 
closing the port absolutely. 

“It certainly can be of no consequence whether the ports 
blockaded belonged technically or in reality to the United 


* President’s Mess. and Docs., 1861-2, p. 173. 
t Lawrence’s Wheaton, p. 821, #. 
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States, or were the property of individuals innocent of any 
warlike purposes against the United States, or of aiding its 
enemies. It is sufficient if the evidence shows the ports to be 
under the power and use of the enemies of the United States, 
This use may be an usurped one, and in wrong of the actual 
proprietary authority of the places. The right of the United 
States to prevent such use being turned to their prejudice, rests 
not at all upon the character of the true ownership and rightful 
authority over the places, but on that of their employment by 
the occupants. Whilst so held by an enemy, they become 
foreign territory.”* 

By a treaty concluded between Sweden and the United 
Provinces in 1667, lawful blockade was defined to be, “ of fort- 
resses, towns, or places having military garrisons, only while 
they are besieged or attacked by an armed force with the inten- 
tion of reducing them, and in regard to places on the coast, the 
investment must be both by land and sea.” 

One of the causes alleged by Napoleon I. for his Berlin 
Decree of November 21, 1806, was that England had “ extended 
the right of blockade to unfortified cities and ports, to harbors 
and the mouths of rivers, while this right, according to reason 
and the usage of civilized nations, is only applicable to fortified 
places.” 

Mr. Cass, in certain instructions to United States Ministers 
abroad in 1859, intimated that the United States would be 
inclined to regard lawful blockade as confined simply to places 
against which military operations were directed; but although 
nearly all commercial treaties concluded by the United States 
define effective blockade, they contain no recognition of such a 
limit to its operations. 

In reference to the operations of a blockade, Mr. Cass said: 
“ The blockade of a coast or of commercial positions along it, 
without any regard to ulterior military operations, and with the 
real design of carrying on a war against trade, and from its very 
nature against the trade of peaceful and friendly powers, instead 
of a war against armed men, is a proceeding which it is difficult 
to reconcile with reason or with the opinions of modern times. 
To watch every creek and river and harbor upon an ocean 


* Blatchford, Prize Cases, p. 10. The Hiawatha. 
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frontier in order to seize and confiscate every vessel, with its 
cargo, attempting to enter or go out, without any direct effect 
upon the true objects of war, is a mode of conducting hostilities 
which would find few advocates if now first presented for con- 
sideration.””* 
Whatever opinion may have been held on this point by our Mr. Cass’s opin- 
State Department in discussions of neutral rights, it is certain upe an 
that no such limitation of the right of blockade was fora °“"™ 
moment entertained when the United States assumed the posi- 
tion of belligerents in 1861. Mr. Seward in April, 1861, 
referring to the proclamation of the blockade of the Southern 
ports, stated that it was the intention of the government to 
; blockade the entire coast from Chesapeake Bay to the mouth 
of the Rio Grande. This intention was rigorously carried into 
) effect, and every harbor, inlet and river was placed under close 
blockade, as were also many portions of the open coast where 
a landing would have been practicable. 
“ By the law of nations, as now recognized, a belligerent has 
a right to invest the ports of his enemy by sea as well as he has 
to lay siege to his towns by land; and not only in the case of 
naval stations or military ports, but also in the case of purely 
commercial ports, instituted for the purpose of merely closing 
them against trade, and not with any hope or intention of 
actually reducing dr capturing them.” 
“A blockade is not confined to a seaport, but may have effect 
on a roadstead, or a portion of a coast, or the mouth of a river. 
But if the river is a pathway to interior neutral territories, the 
passage on the stream of vessels destined for neutral soil cannot 
be impeded.”’t 
“A blockade cannot extend to the mouth of a river flowing Limit of block- 
through several neutral States, nor to a strait whose shores eee 
belong to different nations.’’§ 
“Where an extensive line of coast is to be blockaded, the 
force employed must be sufficiently large to operate on the 
whole line at the same time. A belligerent cannot be allowed to 
proclaim that he has instituted a blockade of several ports of 
the enemy when in truth he has only blockaded one. Accord- 
* President’s Mess., 1859-60, p. 31, Mr. Cass to Mr. Mason. 
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ingly, a neutral is at liberty to disregard such notice, and is not 
liable for a breach of blockade for afterwards attempting to 
enter the port which is really blockaded.”’* 
See. 8, Efective The declaration of the Paris Conference of 1856, that “ block- 
ades to be obligatory are to be effective, that is to say, maintained 
by a sufficient force to shut out the access of the enemy’s ships 
and other vessels in reality,” is now a recognized principle of 
international law. The United States, although declining, for 
reasons that will be stated hereafter, to accept that declaration 
in its entirety, had previously adopted in effect its definition of | 
effective blockade in several treaties of commerce and naviga- : 
tion.t As early as 1828 a treaty concluded between the United . 
States and Brazil declares that “ only those places are besieged 
or blockaded which are actually attacked by a force capable of 
preventing the entry of the neutral.”’} 

By Article XIII of the treaty with Italy of 1871 it is 
“expressly declared that such places only shall be considered 
blockaded as shall be actually invested by naval forces capable 
of preventing the entry of neutrals, and so stationed as to create 
an evident danger on their part to attempt it.”§ This definition 
is more in accordance with prevailing opinion than the decla- 
ration of Paris. 

Instructions of The following instructions were given by the Navy Depart- 
Department. ment to the flag-officer commanding the United States naval 
forces in the Pacific in 1846: “A lawful maritime blockade 
requires the actual presence of a sufficient force situated at the 
entrance of the ports, sufficiently near to prevent communication. 
The United States have at all times maintained these principles 
on the subject of blockade, and you will take care not to attempt 
the application of penalties for a breach of blockade except in 
cases where your right is justified by these rules. You should 
give public notice that, under Commodore Stockton’s general 
notification, no port on the west coast of Mexico is regarded as 
blockaded unless there is a sufficient American force to main- 
tain it actually present, or temporarily driven from such actual 

presence by stress of weather, intending to return.”’|| 


* Lawrence’s Wheaton, p. 835, 2. t See “ Privateering.” 

tU. S. Treaties, 1873. Brazil, p. 99; also Ecuador, Mexico, New 
Granada, etc. 
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The fact that a few vessels may under favorable circumstances 
evade the blockading vessels will not render the blockade liable 
to be considered ineffective. Lord Russell in a despatch to the 
British Minister at Washington of February 15, 1862, said: 
“ Her Majesty’s Government are of the opinion that, assuming 
that the blockade is duly notified, and also that a number of 
ships are stationed and remain at the entrance of a port, sufficient 
really to prevent access to it or to create an evident danger of 
entering or leaving it, and that these ships do not voluntarily 
permit ingress or egress, the fact that various ships may have 
successfully escaped through it will not of itself prevent the 
blockade from being an effective one by international law.’* 
Lord Russell stated to Parliament that this despatch was written 
after obtaining an opinion from the law officers of the Crown. 

M. Rouher, in a letter to the French Chambers of Commerce 
in September, 1861, said on this point: “ The effectiveness of 
the blockade is to-day, for all the world, the essential condition 
of its validity. But as soon as there are at the places to which 
a belligerent wishes to interdict access, forces sufficient to prevent 
their being approached without exposure to a certain danger, 
the neutral is compelled, no matter how prejudicial to him it 
may be, to respect the blockade.” ¢ 

The force necessary to maintain an effective blockade cannot 
be determined with exactness, although several treaties between 
European powers have fixed a minimum of the force required 
to establish a lawful blockade. 

A treaty between France and Denmark, concluded in 1742, 
required that the entrance of a port to be blockaded should be 
closed by at least two vessels, or by a battery on shore in such 
position that vessels could not get in without manifest danger. 
A treaty of 1753, between Holland and the Two Sicilies, 
required the presence of at least six ships, at the distance of 
“a little more than gun-shot from the port,” or batteries on 
shore so placed that an entrance could not be made without 
passing under the besiegers’ guns. In 1818 a treaty between 
Russia and Denmark was concluded containing the same stipu- 
lations as that between France and Denmark, cited above. 

Such stipulations are no longer found in treaties, and it does 


* Lawrence’s Wheaton, p. 832, . t Zoid. p. 833, ”. 
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not appear that blockades were ever established in accordance 
with them. 

Blockade of . “At Charleston a certain number of vessels would contrive to 
slip in, and a position was effected in the inner roads by the 
iron-clads and the advance pushed well up to the forts at the 
entrance ; this checked the neutral operations until vessels could 
be built especially adapted to the peculiarities of the entrance, 
vessels drawing about six to seven feet and very fast, so as to 
pass over the shoals on either hand where none of our vessels 
could float. Taking a good night, they risked the fire of the 
outer line and ran over the shoals inside. This was met by 
large detachments of boats with howitzers, which lay close up to 
the entrance, so that even of this new style of steamers many 
were run aground and destroyed by our fire. There were 
twenty other ports of my command, stretching over three 
hundred miles, which there was no difficulty in closing perfectly 
by a small force.’’* 

To maintain the blockade of that portion of the coast referred 
to by Rear-Admiral Dahlgren in the above extract, there were 
detailed by the Navy Department, when he assumed command 
in July, 1863, about ninety vessels of all classes. At the single 
port of Charleston there were stationed in July of that year, 
before the iron-clads crossed the bar, twenty-three vessels, occu- 
pying a line of over ten miles in extent. 

English and ‘‘ The doctrine with regard to the proper maintenance of a 

doctrine. blockade, which has been laid down by the English and 
American courts, which is approved of by English and American 
writers, and which is embodied in the policy of both countries, 
requires that a place shall be ‘watched by a force sufficient to 
render the egress or ingress dangerous; or, in other words, 
save under peculiar circumstances, as fogs, violent winds, and 
some necessary absences, sufficient to render the capture of 
vessels attempting to go in or come out most probable.’ 

“Provided that access is in fact interdicted, the distance at 
which the blockading force may be stationed from the closed 
port is immaterial. Thus Buenos Ayres has been considered 
to be effectually blockaded by vessels stationed in the neighbor- 
hood of Monte Video; and during the Russian war in 1854, the 


* Dahlgren, p. 46. 
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blockade of Riga was maintained at a distance of one hundred 
and twenty miles from the town by a ship in the Lyser Ort, a 
channel three miles wide, which forms the only navigable 
entrance to the gulf. 
“Tt is impossible to fix with any accuracy the amount of 
danger in entry which is necessary to preserve the validity of a 
blockade. It is for the Prize Courts of the belligerent to decide 
whether in a given instance a vessel captured for its breach had 
reason to suppose it to be non-existent, or for the neutral 
: government to examine, on the particular facts, whether it is 
proper to withhold or to withdraw recognition. In some cases, 
where a blockading squadron, from the nature of the channels 
leading to a port, can be eluded with ease, a larger number of 
successful evasions may be insufficient to destroy the legal 
efficiency of the blockade. 

“ This abstention from any pedantic interpretation of general 
rules extends to cases where, the force being adequate and the 
fact of blockade known, a ship enters owing to a momentary 
absence of a blockading vessel, not only when, as already 
mentioned, the absence is owing to weather, but even when it is 
caused by the chase of a prize. The blockade is not in these 
cases’raised, and an endeavor to take advantage of such absence 
is looked upon as an attempted breach.”* 

The efficiency of a blockade is not made to depend only on 
the vessels stationed actually off the port blockaded. Any public 
vessel of the belligerent may make captures of ships that have 
escaped through the line of blockade, or are found at sea bound 
for a blockaded port with full knowledge of its existence. 

“The point taken by the claimants, that the capture in this Any public ves- 
case is invalid because not made by a vessel actually stationed os 
at the blockaded port, is not supported by any authority pro- 
duced, nor does it comport with any reason upholding the 
authority of a belligerent to repress infractions of a blockade. 
The guilty vessel does not purge her offence by a successful 
act of fraud or deceit in preventing an arrest by the force sup- 
porting the blockade. Her capture is lawful, although the 
blockading force may be entirely absent from its post when the 
culpable act is committed. Any public vessel of the belligerent 
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whose rights are violated may be the agent or minister to 
apprehend the offender, though, by dexterity or superior speed, 
the culpable actor may escape arrest at the time or place of the 
perpetration of the wrong. The only question which seems to 
be allowed in that respect is, whether the capturing vessel 
possessed the attributes of a national ship, so as to be entitled 
to participate in prize proceeds. Yet, aside from any right toa 
participation in the prize proceeds, the power to capture an 
enemy vessel by any national force at sea seems irrefragable, 
whether the liability of the vessel attached arises from her 
positive hostile character, or from her violation of the belligerent 
rights of the captor. 

“A vessel guilty of an unlawful trade with the enemy is liable 
to capture for the offence at any time during the voyage in 
which the offence is committed.””* 

A blockade is raised when the vessels maintaining it are 
withdrawn by the government that instituted it, or when they are 
driven off by a superior force of the enemy. In either case, the 
re-establishment of the blockade requires the same notice to 
neutrals as was originally given, before the penalty for violation 
of the blockade can be inflicted on neutral vessels sailing for a 
blockaded port; but the blockade de facto may be instituted 
at any time. The claim that a blockade has been raised by 
the enemy’s forces will not be admitted, unless it is shown, 
beyond question, that all the blockading vessels have been 
driven from their stations off the port. 

When the Confederate steamers Chocura and Palmetto State 
came out of Charleston harbor on the morning of January 31, 
1863, and engaged the blockading squadron, as they compelled 
the surrender of one vessel and disabled others, it was claimed 
by the Confederate General commanding in Charleston that the 
blockade was raised and the port was open to the commerce 
of the world. The invalidity of the claim made was manifest 
from the fact that many of the blockading vessels did not even 
leave their anchorages; and it had no effect whatever on the 
operations of the blockade. Had it been absolutely a fact that 
every vessel on the blockade of Charleston was driven off, the 
port would have been open to commerce only during their 
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absence. The presence of a sufficient force would have again 
closed the port, the only difference being that neutral vessels 
sailing for Charleston between the 31st of January and the 
receipt by their governments of the new notification, would not 
have been liable to capture for a first attempt to enter. 

“ A blockade is not considered raised, where the communica- 
tion may be left open by the ships of the squadron being 
employed in chase of suspicious vessels who had approached 
the blockaded port. But where the ships of the blockading 
squadron are removed, and an inadequate force left behind, it was 
held that the blockade must be considered to be raised. 


“In the American courts it has been held, that the accidental Accidental dis- 


dispersion of a blockading squadron does not raise the blockade 
where the animus revertendi is preserved ; but that the with- 
drawal of the blockading squadron for other hostile purpose, 
however temporary, does.’’* 

“ The blockade ceases if an enemy’s force succeeds, for how- 
ever short a time, in driving off the squadron which is charged 
with maintaining it, or if the vessels are diverted to other 
employment ; and if a prize is pursued so far from the blockad- 
ing station that a neutral ship on arriving near the entrance 
may fairly think that the blockade is abandoned, it may be held 
to be at least so far impaired that the neutral so attempting to 
enter is relieved from the natural penalty of his act.” + 

“ The Niagara, blockading Charleston, had been sent away to 
intercept a cargo of arms expected at another part of the coast, 
and the harbor remained open for at least five days. Lord 
Lyons took it for granted that an interruption had occurred, but 
the Government of the United States, in view of the effect 
understood by it to flow from a general notification, refused to 
admit that any cessation had taken place.”’t 

The Supreme Court of the United States decided in the case 
of the Circassian that “ The occupation of a city by a blockading 
belligerent does not terminate a public blockade of it previously 
existing ; the city being itself hostile, the opposing enemy in the 
neighborhood, and the occupation limited, recent, and subject to 
the vicissitudes of war.’’§ 


* Castle, pp. 100-1. t Hall, p. 618. 
t /bid. p. 619, n. 2 Wallace’s Rep., Vol. II, p. 135. 
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“Common fame in regard to the breaking up of a blockade 
will justify a neutral in sailing for the blockaded port, although, 
as we have seen, it is not sufficient notice to him; he ought to 
have more evidence of an interference with the normal state of 
things than he needs to have of a return to it.’’* 

Notice of dis- “It is no doubt the duty of a belligerent State which has 

continuance, ° . 
formally notified the commencement of a blockade, to give equal 
and immediate publicity to its discontinuance; but a vessel 
bound for, or approaching a port at a time between the actual 
cessation of blockade and the public notification of the fact, is 
not liable to confiscation. If a ship is captured under such 
circumstances, the utmost, but also the legitimate, effect of a 
notification is that the neutral who has probably started with the 
intention of violating the blockade, and whose adventure has 
since become innocent from events with which he has had 
nothing to do, is bound to prove the existence of a state of facts 
which frees his property from the penalty to which it is primé 
facie exposed. The presumption of the court will be that a 
regularly notified blockade continues to exist, until that pre- 
sumption is displaced by evidence. In the case of a de facto 
blockade, the burden of proof lies always upon the captor.”’t 

- The As it is the plain duty of neutral governments to render no 

trals respect: assistance to either belligerent, so it is equally the duty of the 

ades. neutral subject to respect a blockade lawfully established, since, 
as we have seen, a blockade is an active operation of war. 

“ The object of a blockade being that all foreign connection 
and correspondence with the blockaded port is to be entirely 
cut off, a neutral, who by any act attempts to put himself in 
connection and correspondence with such a port, is guilty of 
the unneutral act of violating a blockade.” t 

The following propositions received the assent of a majority 
of the Supreme Court of the United States in 1861: 

“ Neutrals have a right to challenge the existence of a block- 
ade de facto and also the authority of the party instituting it. 
They have a right to enter the ports of a friendly nation for 
the purposes of commerce, but are bound to recognize the 
right of a belligerent engaged in actual war, to use this mode 
of coercion for subduing the enemy. 
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“ To legitimate the capture of a neutral vessel or property on 
the highseas, a wary must exist de facto, and the neutral must have 
a knowledge or notice of the intention of one of the belligerents 
to use this mode of coercion against a port, city or territory in 
possession of the other. 

“War is that state in which a nation prosecutes its right by 
force; and it is not necessary that both parties should be 
acknowledged as independent or sovereign States, nor that 
war should be solemnly declared. 

“ Where the sovereign of a neutral State has acknowledged 
the existence of a war by his proclamation of neutrality, a 
citizen of that State is estopped from denying the existence of 
the war and the belligerent right of blockade.”’* 

The neutral governments, on receipt of notification of a 
regularly established blockade, publish the information for the 
protection of their subjects, and at the same time warn them 
that any act in violation of the blockade will be done at their 
peril. 

Vattel says: “‘ All commerce with a besieged town is absolutely sec. 11, Why 
prohibited. If I lay siege to a place, or even simply blockade it, blockade is 
I have a right to hinder any one from entering, and to treat as “"“""" 
an enemy whoever attempts to enter the place or carry any- 
thing to the besieged, without my leave; for he opposes my 
undertaking, and may contribute to the miscarriage of it, and 
thus involve me in all the misfortunes of an unsuccessful war.’’t 

“There is a general agreement that it is unlawful for a neutral 
vessel knowingly to attempt to break a blockade, whether by 
issuing from or entering the blockaded place. Such an act, 
especially of ingress, tends to aid one of the belligerents in the 
most direct manner against the designs of the other, and is 
therefore a great departure from the line of neutrality. Anda 
similar act on land would involve the loss of the most innocent 
articles intended for a besieged town. M. Ortolan places the Onolan’s views, 
obligation to respect a blockade on the ground that there is an 
actual substitution of sovereignty, that is, that one belligerent 
has possession by occupancy of the waters of the other. But 
this is a formal way of defending the right of blockade, and 
may be found fault with, perhaps, for the reason that sovereignty 


* Lawrence’s Wheaton, Suppl. p. 13. t Vattel, p. 329. 

















448 MARINE INTERNATIONAL LAW. 


over water along a coast is merely an incident to sovereignty on 
the adjoining land, which the blockader has not yet acquired. 
The true ground of the right is simply this, that the belligerent 
has a right to carry on a siege, and that his act of commencing 
such a siege places neutrals under an obligation not to interfere 
with his plans. If the sea were a common pathway to the 
very coast, this right would still subsist.’’* 
= Hautefeuille holds the same views as Ortolan, as to the origin 
blockade. of the right of excluding neutrals from blockaded ports, and, as 
a consequence, would limit breach of blockade to the actual 
passage of a vessel over the conquered territorial waters,t 
Ortolan does not absolutely claim this limit for the operations of 
a blockade, but admits that France, as well as other nations, has 
considered sailing for a blockaded port with knowledge of the 
blockade a sufficient ground for capture and condemnation. 
Another consequence of the position assumed by these writers 
is, that any absence of the blockading squadron, however occa- 
sioned, causes a cessation of the blockade. This, as has been 
shown, is not recognized as the law on the subject. 
Gec. rs. What is “ Although the law of nations does not admit of the con- 
blockade. | demnation of a neutral vessel for the mere intention to enter a 
blockaded port unconnected with any fact, yet the English and 
American Courts have decided ‘that the fact of sailing for a 
blockaded port, knowing it to be blockaded, is an attempt to 
enter such port, and, therefore, from the very commencement of 
its voyage, the vessel is zz de/icto, and liable to be punished.’” { 
And General Halleck says: “An actual entrance into a 
blockaded port is by no means necessary to render a neutral 
ship guilty of a violation of the blockade. It is the attempt to 
commit the offence which, in the judgment of the law, consti- 
tutes the crime. If the vessel knows of the blockade before 
she begins her voyage, the offence is complete the moment she 
quits her port of departure. If that knowledge is communi- 
cated to her during the voyage, its continued prosecution 
involves the crime and justifies the penalty. If it is not given 
to her till she reaches the blockading squadron, she must 
immediately retire, or she is made liable to confiscation.’’§ 


* Woolsey, Sec. 186. +t Hautefeuille, Vol. III, p. 120. 
t Castle, p. 107. 2 Castle, p. 107. 
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Professor Woolsey says, in regard to breach of blockade : 
« A vessel violates the law of blockade by some positive act of 
entering or quitting, or by showing a clear and speedy intention 
to enter a blockaded port. A remote intention entertained at 
the outset of the voyage, for instance, might be abandoned, and 
the seizure of such a vessel on the high seas would be unlawful. 
It must be at or near the harbor to be liable to penalty.”* 

If this were accepted as the law of nations on the subject, the 
question would arise, at what period of the voyage must the 
intention to violate the blockade be abandoned, and how must 
such change of purpose be shown in order that the vessel be 
held innocent? A belligerent cruiser could hardly be left to 
decide such questions, and the only safe course for a command- 
ing officer, falling in with a neutral vessel under such suspicious 
circumstances, would be to send her into one of his own ports, 
that the facts might be passed upon by a competent court. 

The doctrine of continued, or continuous, voyages, first laid Sec. 13. Contin- 
down by Sir Wm. Scott, with reference to colonial trade, has _ 
been applied by the Courts of the United States to blockades 
as well. It has been held that, even if a vessel stops at an 
intermediate neutral port, or transfers her cargo to another 
vessel to be carried on, or even if the cargo is consigned to a 
person at the neutral port and duties paid in order to cover the 
transaction, provided the ultimate destination to a blockaded 
port, or in the case of contraband goods, to the enemy’s country, 
can be proved, the vessel on any part of her voyage, and the 
cargo before or after being landed, are held liable to confis- 
cation. f 

A further extension of this doctrine arose during the War of 
Secession, the courts of the United States holding that, in the 
case of vessels and goods bound to the Rio Grande, where the 
goods were taken by lighters to Matamoras and thence to the 
American side of the river, there was sufficient ground for 
condemnation. Neutrals could not be prohibited from sending 
goods to a Mexican port, but if proof could be adduced of 
their ultimate destination to any portion of the territory under 
blockade, they could be seized as if sent directly to a blockaded 


* Woolsey, Sec. 188. 
t Blatchford, pp. 387-434. The Stephen Hart and Springbok. 














Case of the 
Springbok. 


Case of the 
Peterhoff. 





450 MARINE INTERNATIONAL LAW. 


port, although to reach their ultimate destination, land carriage 
through a neutral territory would be required. * 

The decision of the Supreme Court of the United States in 
the case of the Springbok, on appeal, was as follows: ‘“ We have 
already held in the case of the Bermuda, where goods, destined 
ultimately for a belligerent port, are being conveyed between 
two neutral ports by a neutral ship, under a charter made in 
good faith for that voyage, and without any fraudulent con- 
nection on the part of her owners with the ulterior destination 
of the goods, that the ship, though liable to seizure in order to 
the confiscation of the goods, is not liable to condemnation as 
prize. 

“Upon the whole case we cannot doubt that the cargo was 
originally shipped with the intent to violate the blockade; and 
that the owners of the cargo intended that it should be tran- 
shipped at Nassau into some vessel more likely to succeed in 
reaching safely a blockaded port than the Springbok ; that the 
voyage from London to the blockaded port was, as to cargo, 
both in law and in the intent of the parties, one voyage; and 
that the liability to condemnation, if captured during any part 
of that voyage, attached to the cargo from the time of sailing.” 
The cargo was condemned, and the vessel restored without 
costs or damages to claimants. 

In the case of the Peterhoff, the decree of condemnation in 
the District Court was reversed as to the vessel and innocent 
portion of the cargo, on the ground that the blockade did not 
affect the interior communications with the enemy’s territory. 
The Supreme Court held that “Contraband merchandise is 
subject to a different rule in respect to ulterior destination than 
that which applies to merchandise not contraband. The latter 
is liable to capture only when a violation of blockade is intended; 
the former when destined to the hostile country, or to the actual 
military or naval use of the enemy, whether blockaded or not. 
The trade of neutrals with belligerents in articles not contraband 
is absolutely free, unless interrupted by blockade; the convey- 
ance by neutrals to belligerents of contraband articles is always 
unlawful, and such articles may always be seized during transit 


* Blatchford, p. 463. The Peterhoff. 
t Wallace’s Rep., Vol. V, pp. 21-27. 
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by sea. Hence, while articles, not contraband, might be sent 
to Matamoras and beyond to the rebel region, where the com- 
munications were not interrupted by blockade, articles of a 
contraband character, destined in fact to a State in rebellion, or 
for the use of the rebel military forces, were liable to capture 
though primarily destined to Matamoras.’* The vessel was 
restored on payment of costs and expenses, 

The blockade being established after due notification, and 
maintained by an adequate force, any one of the following acts 
will subject the neutral vessel to capture and condemnation : 

1. Sailing for a blockaded port with knowledge of the block- 
ade, however acquired, unless an alternative destination is 
clearly shown on the ship’s papers, and proper inquiries made 
before approaching the port. 

2. Entering or quitting a port under blockade, or showing 
an immediate intention of doing so. 

3. Entering a blockaded port in the temporary absence of the 
blockading squadron, caused by stress of weather, or the block- 
ading vessels being in chase, and where the intention of 
returning is preserved. 

4. Sailing for a blockaded port after notification, even where 
an intermediate neutral port intervenes and the cargo is landed 
or transhipped to another vessel to complete the voyage. 

5. Attempting to enter a blockaded port after being warned 
off by a blockading vessel. 

6. Not immediately quitting the vicinity of a blockaded port 
after being warned off. 

7. Sailing with cargo taken on board after the blockade was 
established, or beyond the limit of time fixed by the belligerent 
for neutral vessels to quit the port. 


“ As a general rule the penalty for a breach of blockade is the S« 


different, the vessel may be condemned irrespectively of the 
latter, which is not confiscated when the person to whom it 
belongs is ignorant at the time of shipment that the port of 
destination is blockaded, or if the master of the vessel deviates 
to a blockaded harbor. If, however, such deviation takes place 
to a port the blockade of which was known before the ship 


* Wallace’s Rep., Vol. V, p. 61. 
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sailed, the act is supposed to be in the service of the cargo, and 
the complicity of its owner is assumed.””* 

“The penalty is confiscation, and it falls first on the ship as 
the immediate agent in the crime. The cargo shares the guilt, 
unless the owners can remove it by direct evidence. The 
presumption is that they knew the destination of the vessel, for 
the voyage was undertaken on account of the freight. If ship 
and cargo are owned by the same persons, the cargo is 
confiscated of course.’’t 

—_— of lias “ The offence incurred by a breach of blockade generally ' 
remains during the voyage; but the offence never travels on 
with the vessel further than the end of the return voyage, 
although if she is taken in any part of that voyage, she is taken 
in delicto. This is deemed reasonable, because no other oppor- 
tunity is afforded to the belligerent cruisers to vindicate the 
violated law. But where the blockade has been raised between 
the time of sailing and the capture, the penalty does not attach, 
because the blockade being gone, the necessity of applying 
the penalty to prevent future transgression no longer exists. 
When the blockade is raised, a veil is thrown over everything 
that has been done, and the vessel is no longer iz delicto. The 
delictum may have been completed at one period, but it is 
by subsequent events done away.’’f 

“ Besides the penalty on cargo and vessel, the older text- 
writers teach that punishment may be visited upon the direct 
authors of a breach of blockade. But the custom of nations, if it 
ever allowed such severities, has long ceased to sanction them.”§ 

By the articles of war for the navy, all persons taken on board 
a prize are to be well treated, and any one guilty of maltreating 
them in any way may be punished at the discretion of a court 
martial. They are to be subjected to no further restraint than 
may be necessary to secure the prize against recapture. The 
officers and crew of a vessel captured for breach of blockade 
are not to be taken out of her except in cases of necessity. 

Sec. 16. Whatis “A fair possibility, derived from the expectation of peace, or 
permitted © from other sources, that a blockade is raised may justify a 
vessel in sailing contingently for the port in question with the 

intention of inquiring at the proper place into the fact. 


* Hall, p. 627. t Woolsey, Sec. 188. 
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“Common fame in regard to the breaking up of a blockade 
will justify the neutral in sailing for the blockaded port.”* 

“ When a maritime blockade does not form part of a combined 
operation by sea and land, internal means of transport by canals, 
which enable a ship to gain the open sea at a point which is not 
blockaded, may be legitimately used. The blockade is limited 
in its effect by its own physical imperfections. Thus, during a 
blockade of Holland, a vessel and cargo sent to Embden, which 
was in neutral territory, and issuing from that port, were not 
condemned. 


“ Again, if a vessel is driven into a blockaded port by such Vessels in dis- 


an amount of distress from weather or want of provisions or 
water as to render entrance an unavoidable necessity, she may 
issue again, provided her cargo remains intact. And a ship 
which has been allowed by a blockading force to enter within 
its sight, is justified in assuming a like permission to come out; 
but the privilege is not extended to cargo taken on board in 
the blockaded port. 

“The right possessed by a belligerent of excluding neutral 
ships of war from a blockaded place is usually waived in practice 
as a matter of international courtesy; and for a like reason the 
minister of a neutral State resident in the country of the 
blockaded ports is permitted to despatch from it a vessel 
exclusively employed in carrying home distressed seamen of 
his own nation.’’+ ' 

The following instructions to commanding officers are found 
in Admiral Pareja’s order for the conduct of the blockade of 
the Chilean ports in 1865: “If from stress of weather, want of 
provisions, etc., a neutral vessel should desire to enter a block- 
aded port, you will allow her to do so, on exhibiting evidence 
of the necessity that she is under. But if the vessel should 
carry contraband of war, you will cause it to be deposited in 
your own vessel and in others on the blockade, or if the master 
prefers, let him bind himself to retain it on board until his 
departure ; in which case be careful that this document is as 
explicit as possible.’’t 


Neutral vessels are not liable for violation of blockade in the Summary. 


following cases : 
1. Sailing in ignorance of a properly notified blockade. 


* Woolsey, Sec. 187. t Hall, p. 627-8. t Dahlgren, p. 110. 
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2. Sailing for a port blockaded de facto only. 

3. Sailing from a distant port for a port blockaded under 
treaty stipulations. 

4. Sailing contingently for a blockaded port with expectation 
of peace. 

5. Sailing for a port where common fame declares the block- 
ade to be raised. 

6. Entering a blockaded port in distress. 

Can neutral vessels of war be excluded from ports under 
maritime blockade? The right of exclusion is claimed, and in 
some cases, as by the French Government in the blockades of 
Mexico and the Argentine Confederation in 1837 and 1838, has 
been exercised, but it is generally waived in practice. The 
instructions given to French naval commanders, in the cases 
referred to, were to exclude neutral men-of-war by force, if 
necessary. Ortolan and Hautefeuille approve this course, but 
jn discussing blockades in general, admit that maritime blockade 
has no other object than to exclude all commerce by sea with 
the blockaded ports, which object is attained when the prohibi- 
tion to enter or quit such ports is applied to merchant vessels.* 

Mr. Wheaton, while United States Minister at Berlin, wrote 
to the Secretary of State, in July, 1846, “ Most certainly the 
right of visitation and search cannot be applied to a public ship 
of war of another nation, so as to ascertain whether she has on 
board specie or quicksilver; but it is equally certain that a 
public ship of war of a neutral has no right to enter a blockaded 
port, nor to come out of it, unless she happened to be there at 
the time when the blockade was first established.”+ This was 
written in reference to the statement that, during the French 
blockade of Mexican ports in 1838, British men-of-war had been 
allowed to enter the port of Vera Cruz with quicksilver for work- 
ing the mines, and to sail with specie on British account. The 
special circumstances of the case are to be considered. Wheaton 
expresses no such opinion in favor of exclusion of men-of-war 
in his Elements of International Law. 

Mr. Hall says: “A blockade is considered to be an act of 
war which affects, of right, not only the subjects of a neutral state, 
but also persons and things partaking of the national character. 


* Ortolan, Vol. II, p. 334. Hautefeuille, Vol. II, p. 219. 
+ Mr. Wheaton to Mr. Buchanan, July 1. 
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Strictly, access to the blockaded place is forbidden to ships of 
war as well as merchant vessels.’”"* He states, however, that the 
right is usually waived for reasons of international courtesy. 

In the Spanish blockade of Chilian ports in 1865, neutral men- 
of-war were freely permitted to enter blockaded ports, the order 
of blockade containing special instructions to that effect.t 

American naval commanders have usually claimed the right Pe 


of entry for public vessels, and have when conducting block- manders-in- 


ades permitted neutral men-of-war to pass the blockade, except 
where military operations on shore within the line of blockade 
prevented. 

The following instances are cited by Rear-Admiral Dahlgren: 

In 1826, Commodore Elliott sent one of the vessels of his 
squadron into Buenos Ayres, in spite of the objection of the 
Brazilian Admiral blockading that port. The same action was 
taken by Commodore Biddle at the same port in 1827. 

In 1829, Commodore Biddle sent the Ontario into Algiers, 
then blockaded by a French squadron. 

“In 1823, Commodore Biddle was sent in the Congress to 
land a United States Minister at Cadiz, then blockaded by the 
French as the headquarters of the Constitutional Government, 
but he was instructed not to insist upon entering if the French 
Commander objected. He did object, and Commodore Biddle 
did not enter. It is, however, understood that the French 
Government disapproved of the action of its officers.”’{ 

“Admiral Dupont’s order of blockade contained a direction 
to that effect (to permit the entry of neutral men-of-war), and 
I adhered to the same course off Charleston, until the operations 
within the blockade changed the condition of things. In a 
personal interview with a British commander who sought to 
enter, I informed him that the intervention of our lines of 
attack prevented his entering, not the blockade.’’§ 

The neutral government has always a right of communication 
with its agents in the belligerent territory, and on this ground, 
the right of a neutral vessel of war to claim the privilege of 
entering a blockaded port would seem clear. 

“Sir William Scott seems to have expressed the opinion, ina 
case before him, in 1811, that a belligerent had no right to 


* Hall, p. 616. tAdmiral Pareja’s Order, Dahlgren, p. 114. 
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interrupt the communications between a neutral government 
and its representative in a foreign county, through a port, the 
trade to which would otherwise be illegal; at any rate if the 
despatches are carried in a public manner, in vessels commis- 
sioned by the State for that purpose, and vested with the 
character of packets.”* 

The right of exclusion has not been at any time conceded by 
the United States; the language of all treaties where blockade 
is defined being clearly applicable to merchant vessels only. 

It may be a question how far a blockade should restrict the 
operations of regular lines of mail steamers, and whether the 
service carried on by them should be permitted with blockaded 
ports. Much will probably be left in this respect with the 
officer charged with the establishment of the blockade. The 
opinion quoted in the preceding section will influence largely 
any action taken with regard to mail steamers, and the present 
tendency is towards giving them special immunities during 
war. 

During the war between the United States and Mexico, 
British mail steamers were allowed to enter and depart regularly 
from Vera Cruz, and during the Spanish blockade of Chilian 
ports in 1865-6, mail steamers were allowed to continue their 
regular service, of course, under guarantee not to engage in any 
contraband trade. The same course was observed during the 
late war between Chili and Peru. 

As having a bearing on this subject, the Postal Convention of 
1848, between the United States and Great Britain, may be 
cited. By Article XX of that Convention it is provided that, 
“In case of war between the two nations, the mail packets of 
the two offices shall continue their navigation without impedi- 
ment or molestation until six weeks after a notification shall 
have been made, on the part of either of the two Governments, 
and delivered to the other, that the service is to be discontinued; 
in which case they shall be permitted to return freely, and under 
special protection, to their respective countries.” 

“Since the beginning of the present century what is called 
pacific blockade has been used as a means of constraint, short 
of war, and the larger number of the few writers who mention 
it appear not to regard it as reprehensible. The first instance 
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occurred in 1827, when the coasts of Greece were blockaded by 
the English, French and Russian squadrons, while the three 
powers still professed to be at peace with Turkey. Other like 
blockades followed in rapid succession during the next few 
years. The Tagus was blockaded by France in 1831, New 
Grenada by England in 1836, Mexico by France in 1838, and 
La Plata from 1838 to 1840 by France, and from 1845 to 1848 
by France and England. Since the last-mentioned year no 
fresh instance has occurred. The practice is not one therefore 
which has any pretension to have established itself by usage ; it 
must stand or fall by reference to general principle. From this 
point of view it is difficult to see how it can be defended. 
Blockade is not a measure which affects blockaded States alone. 
When access to a port is closed every one suffers, the course 
of whose business leads him to come in or go out of it; and third 
States only consent that their subjects shall be exposed to the 
loss and inconvenience inseparable from interruption of trade 
as one of the concessions which it has become habitual for 
neutrals to make to belligerents. Blockade is thus essentially 
an incident of war. 

“The real question is whether a State in time of peace can 
endeavor to obtain redress from a second State for actual or 
supposed injuries by means which inflict loss and inconvenience 
upon other countries. Lord Palmerston at any rate thought 
not. In writing to Lord Normanby, the Ambassador at Paris 
in 1846, with reference to the blockade of La Plata, he said: 
‘The real truth is, though we had better keep the fact to our- 
selves, that the French and English blockade of the Plata has 
been from first to last illegal. Peel and Aberdeen have always 
declared that we have not been at war with Rosas ; but blockade 
is a belligerent right, and unless you are at war with a State you 
have no right to prevent ships of other States from communi- 
cating with ports of that State; nay, you cannot prevent your 
own merchant ships from doing so.’’’* 

“The higher French courts decided, in the case of a 
Brazilian vessel seized for breach of blockade, that a part of her 
cargo, which had been condemned by an inferior court on the 
ground of being contraband of war, should be restored, because 
there was no war and therefore no contraband of war. The 
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vessel and the rest of the cargo had been exempted from the 
decision of the lower court on the ground of the want of special 
notification. 

“The right of blockade is one affecting neutrals, and a new 
kind of exercise of this right cannot be introduced into the law 
of nations without their consent. The rights most analogous, 
civil and hostile embargo, may be said to be dying out, and 
neutrals have not given their consent to this new form of 
restriction of their rights. They would, if such a practice 
were continued, regard a pacific blockade as an act of war 
under a wrong name, or claim damages for all injury thereby 
inflicted on their commerce, which only war rights can interfere 
with.”* 

Neutrals would not to-day submit to the restrictions placed 
upon their trade by measures of blockade, unless instituted in 
the prosecution of open declared war. 

Sec. 20, Paper Paper blockade, formerly used with such disastrous effect on 
blockade. | commerce by several European nations, has long been obsolete 
and has been prohibited by the Declaration of Paris. This was 

the notification of a blockade, but without sending an adequate 

force to maintain it, or, as in some cases, a mere declaration 

that an enemy’s coast was under blockade and all commerce 

with his ports interdicted, without the presence of any block- 

ading force. It was, of course, useless without the right to 

capture vessels bound to ports thus declared under blockade, 

but with that right it became destructive to neutral commerce. 

Peta Mr. Marcy, in his answer to the invitation to the United 
; States to unite in the Declaration of Paris, said: ‘‘ The fourth 
principle contained in the ‘ declaration,’ namely: ‘ Blockades, in 

order to be binding, must be effective ; that is to say, maintained 

by a force sufficient really to prevent access to the coast of the 

enemy’; can hardly be regarded as one falling within that class 

with which it was the object of the congress to interfere; for 

this rule has not, for a long time, been regarded as uncertain, 

or the cause of any ‘deplorable disputes.’ If there have been 

any disputes in regard to blockades, the uncertainty was about 

the facts, but not the law. Those nations which have resorted 

to what are appropriately denominated ‘ paper blockades,’ have 

rarely, if ever, undertaken afterwards to justify their conduct 
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upon principle ; have generally admitted the illegality of the 
practice, and indemnified the injured parties.”* 

Certain sections of an Act of Congress of July 13, 5861, Ses. oc. Costa 
contemplated closing to commerce ports in the Southern States, with blockade. 
not in possession of the government, but without establishing a 
blockade over them. No attempt was made, however, to 
enforce the provisions of the act against citizens of foreign 
powers. France and Great Britain informed the government 
that they would consider such a law null and void, and that 
“they would not submit to measures taken on the high seas in 
pursuance of such decree.” 

The position taken by those governments was fully warranted 
by principles of international law, and was also in accordance 
with the principles previously enunciated by the United States 
in regard to belligerents. The blockade of the whole Southern 
coast had been previously established after notification to neutral 
powers, and its validity recognized by them. 

Mr. Lawrence says, in his notes on Wheaton, “‘ Nor does the 
law of blockade differ in civil war from what it is in foreign war. 
Trade between foreigners and a port in possession of one of the 
parties to the contest cannot be interdicted by a municipal edict 
of the other. For this, on principle, the most obvious reason 
exists. The waters adjacent to the coasts of a country are 
deemed within its jurisdictional limits only because they can be 
commanded from the shore. It thence follows that whenever 
the dominion over the land is lost, by its passing under the 
control of another power, whether in foreign war or civil war, 
the sovereignty over the waters capable of being controlled 
from the land likewise ceases.”’*+ , 

“The establishment of a blockade is of itself a recognition of 
a civil war, so far at least as regards neutral or foreign countries, 
and it was so held by our admiralty courts at the commence- 
ment of the pending hostilities.”’t 

Lord Russell, writing to the British Minister at Washington Lord Russell on 
in relation to this question, said: “ Her Majesty’s government a ay 
admit that a civil war exists; they admit that whether the 
Confederate States of the South be sovereign or not is the very 
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point to be decided; but Her Majesty’s government affirm, as 
the United States affirmed in the case of the South American 
Provinces, that ‘ the existence of this civil war gives to both 
parties the rights of war against each other.’ Arguing from 
these premises, it is impossible for Her Majesty’s government 
to admit that the President or Congress of the United States 
can at one and the same time exercise the belligerent right of 
blockade, and the municipal right of closing the ports of the 
South. 

“In the present case, Her Majesty’s government do not intend 
to dispute the right of blockade on the part of the United 
States with regard to ports in possession of the Confederate 
States, but an assumed right to close any ports in the hands 
of insurgents would imply a right to stop vessels on the high 
seas without instituting an effective blockade. This would be 
a manifest evasion of the necesssity of blockade in order to 
close an enemy’s port. Neutral vessels would be excluded 
when no force exists in the neighborhood of the port sufficient 
to carry that exclusion into effect. Maritime nations would not 
submit to this excess under the pretence of the rights of sov- 
ereignty.’’* 

The same position was assumed by Great Britain towards New 
Grenada in 1861, that Government announcing that certain 
ports in the hands of revolutionists were to be closed, but with- 
out establishing a blockade. The opinion given by legal 
advisers of Her Majesty’s government, as expressed to Parlia- 
ment by Lord Russell, was that “it is perfectly competent to 
the government of a country in a state of tranquillity to say 
which ports shall be open to trade and which shall be closed; 
but, in the event of insurrection or civil war in that country, 
it is not competent for its government to close the ports that 
are de facto in the hands of the insurgents, as that would bea 
violation of international law with regard to blockades.”+ The 
English Admiral commanding on the station was instructed not 
to recognize the closing of the ports in question. 

‘“ What measures can the State at war with a part of its sub- 
jects take in regard to foreign trade with revolted ports? To 
say that it cannot apply the rules of blockade, contraband and 


* Lord Russell to Lord Lyons, July 19, 1861. 
| Lawrence’s Wheaton, p. 848, #. See Sec. 6, Objects of blockade. 
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search, because the ports are z¢s own, is mere pettifogging. But 
can it close these ports by an act of the government, as it once 
opened them?’ At first view it seems hard to refuse this right 
to a nation, but the better opinion is that foreigners, by having 
certain avenues of trade open to them, have thereby acquired 
rights. The nation at war within itself must overcome force by 
force, but this method of closing ports supersedes war by a 
stroke of the pen. It is the fact of obstruction in the ordinary 
channels of trade which foreign nations must respect. If the 
State in question cannot begin and continue this fact, it must 
suffer for its weakness.”’* 

The case after all resolves itself into a de facto loss of sov- 
ereignty, as stated by Mr. Lawrence, without any question as to 
the rights foreigners may have acquired by a course of trade 
with particular ports. 

Rear-Admiral Dahlgren observes that the blockade was 
resorted to ‘“‘ when, in many cases, a closing of the ports would 
have served; but, as in other cases, the British government 
constrained our necessities.”+ This, however, is not a fair 
statement of the case. And, in any event, blockade is a far 
more effective measure and one much more extensive in, its 
operations than a simple municipal closing of ports. 

Mr. Justin McCarthy says, in reference to the correspondence 
between the two governments on this point: “ International 
law on the subject is quite clear. A State cannot blockade its 
own ports. It can only blockade the ports of an enemy. It 
can, indeed, order a closure of its own ports. Buta closure of 
the ports would not have been so effective for the purposes of 
the Federal government: it would have been a matter of 
municipal law only. An offender against the ordinance of 
closure could only be dealt with in American waters ; an offender 
against the decree of blockade could be pursued into the open 
sea.” f 

The United States Navy Department having, in 1861, tried Sec. 22. Ob- 
the experiment of sinking hulks in the channels leading into the jor.» 
ports of Charleston and Savannah, in order to render the 
blockades of those ports more efficient, the “Stone Blockade,” 
as it was called, drew forth a remonstrance from the govern- 





*Woolsey, Sec. 166 4. t Dahlgren, p. 26. 
t**A History of Our Own Times,” Chap. XLIII. 
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ment of Great Britain. The British Minister at Washington 
was instructed, in December, 1861, to represent to the Secretary 
of State that “such a cruel plan would seem to imply utter 
despair of the restoration of the Union, the professed object of 
the war ; for it could never be the wish of the United States to 
destroy cities from which their own country was to derive a 
portion of its riches and prosperity. Such a plan could only 
be adopted as a measure of revenge, and irremediable injury 
against an enemy. Even as a scheme of embittered and 
sanguinary war, such a measure was not justifiable. It would be 
a plot against the commerce of nations and the free intercourse 
of the Southern States of America with the civilized world.” 

To this Mr. Seward replied that “ it was a mistake to suppose 
that the plan had been devised to injure the harbors perma- 
nently. It was a temporary military measure, adopted to aid 
the blockade. It had been found necessary, in consequence 
of the small naval force of the government, to close some of 
the numerous small inlets by sinking vessels in the channels, 
It would be the duty of the government of the United States 
to remove all these obstructions as soon as the Union was 
restored. It was well understood that this was an obligation 
incumbent on the Federal government. Vessels had been sunk 
by the rebels to prevent access to their ports by the cruisers 
of the United States. The same measures had been adopted 
by the United States to make the blockade more complete. 
When the war was ended, the removal of all these obstructions 
would be a mere matter of expense—there would be no great 
difficulty in removing them effectually.”* 

During the Franco-Prussian War, Prussia, as a purely defen- 
sive measure, blocked up, or filled with torpedoes, a number of 
harbors in North Germany, and without question from any 
source. Measures of this nature, undertaken by a State within 
its own territories, in the prosecution of military operations, are 
not subjects of complaints from foreign powers any more than 
are blockade or visitation and search of their vessels on suspicion 
of carrying contraband of war. 

Sec. 23. Modern The tendency of the present time of intense commercial 
freedom of activity is to claim for neutral trade the widest possible freedom, 
a and the acts of a belligerent affecting such trade will be closely 


* Lawrence’s Wheaton, p. 587, #. 
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scrutinized. Any restrictions will be limited as much as 
possible. But the belligerent imposing a blockade will naturally 
hold to the strict law of nations, as shown in judicial decisions, 
rather than follow the speculations of political economists. War 
between any two civilized nations necessarily involves the 
interests of others, but war confers upon a belligerent the right 
to inflict all the injury he lawfully may on his enemy: to a 
commercial nation an absolute suspension of all trade may be 
the most direct means of inflicting injury, and neutrals must 
submit to the incidental loss to their trade. 

“It may be remarked, apart from existing law, and apart 
from all question whether blockades ought to be permitted at 
every place where they are now lawful, that the experience of 
the civil war in America has proved the use of steam to assist 
so powerfully in their evasion, as to render it unwise to shackle 
the belligerent with too severe restrictions. If it is wished 
altogether to deprive blockades of efficacy, it would be franker 
and better to sweep them away altogether.”* 


* Hall, p. 621. 
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PART V. 
CONTRABAND OF WAR. 


The existence of a state of war confers on the parties to it the 
right to place certain restrictions, apart from blockade, on the 
trade of neutrals, it being admitted that the latter must not 
render any assistance to either belligerent in the conduct of 
military operations against the other. 

It is agreed among nations recognizing the obligations of 
international law, that arms, ammunition, and warlike imple- 
ments generally, shall not be furnished to either belligerent by 
neutrals, but there are other articles that may become of use in 
war, either directly or by conversion, and the classification of 
such articles as contraband of war, or as free goods, has depended 
largely upon the policy and needs of belligerents, where not 
decided by positive treaty stipulations. 

The dominant maritime powers have generally endeavored 
to include articles of questionable use in the list of contraband, 
and to give to that list the widest extension, and text-writers 
have usually, in giving definitions of contraband, followed the 
policy of their respective countries as shown in the decisions of 
prize courts. On the other hand, nations less powerful at sea 
have uniformly protested against such extensions of the list, and 
have sought to restrict the character of contraband to articles of 
primary use in war. The policy of nearly all nations has thus 
varied with their naval power and influence, and they have been 
found at times advocating the most extended definition of con- 
traband, and at others demanding that articles of direct and 
immediate use in war only should be so classed. 

In fact, beyond the limited class of articles admitted by 
common consent to be contraband, it is impossible to lay down 
any positive rule except where it has been done by treaty stipu- 
lations. The nature of contraband will vary with circumstances, 
and articles of the utmost importance to a nation in carrying on 
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warlike operations at one time may be wholly unnecessary at 
another. 

“It is the usus be//ici which determines an article to be con- 
. traband; and as articles come into use as implements of war 
which were before innocent, there is truth in the remark, that 
as the means of war vary and shift from time to time, the law of 
nations shifts with them; not, indeed, by the change of prin- 
ciples, but by a change in the application of them to new cases, 
and ini order to meet the varying inventions of war.”’* 

In this chapter it is proposed to give definitions of contraband 
of war by some of the leading writers on international law, and 
to show, from the decisions of prize courts, and treaty stipula- 
tions, what articles are held as contraband beyond any question. 
In the precedents furnished by decisions of the prize courts of 
his country, must be found, in the absence of formal definitions 
by treaty, the best guide for the naval officer in deciding cases 
of contraband. 

“That the commerce of neutral nations may subsist in as 
great a degree of freedom as is consistent with the laws of war, 
there are certain rules to be observed, on which Europe seems 
to be generally agreed. 

“The first is, carefully to distinguish ordinary goods, which 
have no relation to war, from those which are peculiarly 
subservient to it. Meutral nations should enjoy perfect liberty 
lo trade in the former ; the belligerent powers cannot with any 
reason refuse it; or prevent the importation of such goods into 
the enemy's country ; the care of their own safety, the necessity 
of self-defence, does not authorize them to do it, since those 
things will not render the enemy more formidable. An attempt 
fo interrupt or put a stop to this trade would be a violation of 
the rights of neutral nations, a flagrant injury to them; 
necessity, as we have above observed, being the only reason 
which can authorize any restraint on their trade and navigation 
to the ports of the enemy. 

“Commodities particularly usefu/ in war, and the importation 
of which to an enemy is prohibited, are called contraband goods. 
Such are arms, ammunition, timber for ship-building, every kind 
of naval stores, horses —and even provisions, in certain junc- 
tures, when we have hopes of reducing the enemy by famine.”’¢ 


* Kent, Vol. I, p. 148. t Vattel, pp. 336-37. 
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Wheaton on — “ The general freedom of neutral commerce with the respective 
belligerent powers is subject to some exceptions. Among these 
is trade with the enemy in certain articles called contraband of 
war. The almost unanimous authority of elementary writers, of . 
prize ordinances, and of treaties, agrees to enumerate among 
these all warlike instruments, or material by their own nature fit 
to be used in war. Beyond these, there is some difficulty in 
reconciling the conflicting authorities derived from the opinions 
of public jurists, the fluctuating usage among nations, and the 
texts of various conventions designed to give to that usage the 

Grotius. fixed form of positive law. Grotius, in considering the subject, 
makes a distinction between those things which are useful only 
for the purposes of war, those which are not so, and those which 
are susceptible of indiscriminate use in war and peace. The 
first, he agrees with all other text-writers in prohibiting neutrals 
from carrying to the enemy, as well as in permitting the second 
to be so carried ; the ¢hird class, such as money, provisions, ships, 
and naval stores, he sometimes prohibits, and at others permits, 
according to the existing circumstances of the war.’’* 

“‘ Bynkershoek strenuously contends against admitting into the 
list of contraband articles those things which are of promiscuous 
use in peace and war. He considers the limitation assigned by 
Grotius to the right of intercepting them, confining it to the 
case of necessity, and under the obligation of restitution or 
indemnification, as insufficient to justify the exercise of the right 
itself. He concludes that the materials out of which contraband 
articles may be formed are not themselves contraband, because 
if all the materials may be prohibited, out of which something 
may be fabricated that is fit for war, the catalogue of contraband 
goods will be almost interminable, since there is hardly any 
kind of material out of which something, at least, fit for war may 
not be fabricated. The interdiction of so many articles would 
amount to a total interdiction of commerce, and might as well 
be so expressed. He qualifies this general position by stating 
that it may sometimes happen that materials for building ships 
are prohibited, ‘if the enemy is in great need of them, and cannot 
well carry on the war without them.’ He also states, ‘that pro- 
visions are often excepted’ from the general freedom of neutral 





Bynkershoek. 


* Lawrence’s Wheaton, p. 767. ef seg. 
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commerce ‘when the enemies are besieged by our friends, or 
are otherwise pressed by famine.’” * 

“Nothing can be justly regarded as contraband, unless so Woolsey. 
regarded by the law of nations, or by express convention 
between certain parties. The definition of contraband must be 
clear and positive. For as belligerents are authorized to inflict 
severe evils on neutrals trading in contraband articles, it is plain 
that ‘hey alone cannot define in what contraband consists. The 
heavy penalty implies a heavy crime, understood to be such 
when the penalty was allowed. There must be certain kinds of 
articles, such as afford direct assistance, not to the enemy, but to the 
enemy's military operations, and known beforehand, and hence 
implying a departure from the spirit and rules of neutrality, 
which can be seized and confiscated. Or, since the articles of 
direct use in war may change from age to age, at the most, new 
articles,—as for instance in these days of war-steamers, steam 
engines, coals, and the like,—can justly come into this list, only 
when there is satisfactory proof that they are for the direct uses 
ofwar. And this, of course, only where treaty has not specified 
certain definite articles, and such alone.” + 

This is rather what the rule of contraband should be, than 
what it actually is. Certainly the prize courts of the United 
States have not required positive proof that articles susceptible 
of the character of contraband were destined for direct use in 
hostile operations ; proof of destination to the enemy’s country 
having been always sufficient to warrant condemnation. 

The following classification by Rear-Admiral Dahlgren, based 
on the experience of the War of Secession in the United States, 
and the decisions of the courts, is much the safest guide for the 
American naval officer : 

“st. Cannon, muskets, and their implements and munitions, Dahigren. 
entire or in parts; gunpowder and its components, nitre and 
sulphur; all kinds of military clothing and their fabrics and 
equipments, torpedoes and apparatus therefor. 

“2d. Naval stores, such as tar, pitch, rosin, ship timber, sails, 
hemp, cordage, copper in sheets, steam machinery for sea 
steamers, entire or in parts; vessels adapted to war or their 
armor. 


* Lawrence’s Wheaton, pp. 779-80. t Woolsey, Sec. 180. 
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“3d. Provisions, coal and other articles which, though not in 
their nature for war, yet by their destination for a blockaded 
place, or hostile fleet or army, may serve the purposes of war. 

“ Many of the above come directly under the law of admitted 
contraband, such as those enumerated in the first head; and 
most of those under the second head have been decided on in 
the courts, as the remainder probably will be when brought 
there. As regards the articles under the third head, the officer 
must be guided as to their intended use, by the exercise ofa 
sound discretion as to their fina] destination.””* 

Professor Parsons defines contraband as, in his opinion, 
settled by the practice of maritime nations: “A trade with a 
belligerent, intended to provide him with military supplies, 
equipments, instruments, or arms. Goods are contraband which 
are in fact munitions of war, or may certainly become so, or 
which are designed, or capable of being used, for the support or 
assistance of an enemy in carrying on war, offensively or 
defensively. Thus, even provisions, if they are intended to be 
sent to a place which an enemy is attempting to reduce by 
starvation, and, in general, articles ordinarily used only for 
peaceful purposes, if capable of a military use, and sent to 
places where it is probable that such a use will be made of them, 
are contraband of war; and so is all property destined to a 
besieged or blockaded town.” 

A late English writer has defined contraband to be: “1. 
Articles which have been constructed, fabricated, or com- 
pounded into actual instruments of war; 2. Articles which, 
from their nature, qualities, and quantities, are applicable and 
useful for the purposes of war; 3. Articles which, although not 
subservient generally to the purposes of war, such as grain, 
flour, provisions, naval stores, become so by their special and 
direct destination for such purposes, namely, by their destin- 
ation for the supply of armies, garrisons, or fleets, naval arsenals 
and ports of military equipment.” { 

The British Orders in Council, issued February 18, 1854, 
in anticipation of the war with Russia, prohibited the export- 
ation of certain articles from the United Kingdom. These 


* Dahlgren, pp. 92-93. tMarit. Law, Vol. II, pp. 93-94- 
t Reddie, Mar. Internat. Law, Vol. II, p. 456. 
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Orders did not pretend to decide the question of contraband, 
being only municipal in their character, and intended to keep 
articles useful in war within the kingdom; they may be 
considered to some extent as indicating the position of the 
government, at that time, as to contraband. The articles 
enumerated are ‘“‘arms, ammunition, and gunpowder, military 
and naval stores, marine boilers, engines and propellers, and all 
articles that are, or can, or may become applicable to the 
manufacture of marine machinery.” 

A subsequent Order, issued April 24, 1854, reduced the 
prohibited articles to three classes only, namely, “1. Gunpowder, 
saltpetre, and brimstone; 2. Arms and ammunition; 3. Marine 
engines and boilers and the component parts thereof.” These 
articles could not be exported without a special permit from the 
Privy Council, to any port north of Dunkirk of east of Malta. 


“By the French Ordinance of 1681, which is still the rule, France. 


it being recognized in the Ordinance of 1778, which abolished 
the intervening regulations, only arms and ammunition are 
regarded as contraband; though during the wars of the 
French Revolution, all distinctions on this point, as in other 
matters relating to neutrals, were often practically disre- 
garded.””* 

“On the outbreak of war between France and England in 
1793, the Convention decreed that neutral vessels laden with 
provisions destined to an enemy’s port should be brought in 
for pre-emption of the cargo, although treaties were then 
existent between France and the Hanse Towns, Hamburg, 
the United States, Mecklenburg, and Russia, in which it was 
stipulated that provisions should not be contraband of war. 
But the Prize Courts seem to have acted upon the rules of the 
Ordinance of 1681; and of the few treaties which have been 
concluded by France during the present century, only one 
varies from the form which is usual in her conventions.” + 


M. Ortolan objects to the wide extension of contraband given Ortolan, 


*Lawrence’s Wheaton, p. 797, #. 

Hall, p. 572. It is to be noted that France has lately, in the operations 
on the coast of China, declared rice, under some circumstances, to be con- 
traband. It does not appear, however, that any cases of condemnation 
of rice cargoes have occurred ; certainly not where foreign citizens were 
concerned. 
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by English writers and prize courts, and is “ of the opinion that 
the freedom of neutral commerce ought to furnish the general 
principle, to which only such restrictions should be applied as 
are an immediate and necessary consequence of the state of war 
between the belligerents.” He therefore holds that— 

“Arms and instruments of war, and munitions of every kind 
directly serving for the use of those arms, are the only objects 
generally and necessarily contraband of war. 

“Raw materials or merchandise of every kind fitted for 
peaceful use, even though equally capable of being employed 
in the manufacture or application of arms, instruments and 
munitions of war, are not strictly comprised in this contraband. 
It is, at most, permitted to a belligerent power, in view of 
some special circumstance affecting its military operations, 
to treat such articles as contraband; but they ought to be 
so assimilated as a rare exception, which should be limited to 
those cases in which they in fact form a disguised contraband, 
that is to say, in which they are tainted with fraud. 

“ Provisions and all other objects of first necessity are in- 
capable of being included in any case, or for any reason, among 
goods contraband of war.’’* 

He admits among the articles that may be regarded as 
contraband according to the circumstances of the case, “timber, 
evidently intended and worked for the construction of ships of 
war or gun carriages, boilers and engines for the enemy’s 
steamers, sulphur and saltpetre for making gunpowder, or 
other elements of arms and military stores.’’t 
Hautefeuille. M. Hautefeuille excludes from the list of contraband all 
articles of promiscuous use in peace and war. He admits of but 
one class, and limits that strictly to articles of the first necessity 
in war; articles which are useful only in war, and which can be 
employed directly in war without undergoing any change ; that 
is, arms and munitions of war only. “ Nothing else is contra- 
band but arms and munitions of war, actually manufactured, 
proper, immediately, and without any preparation or transform- 
ation by human industry, to be employed in the uses of war, 


and not capable of receiving any other destination.” { 








* Ortolan, Vol. II, p. 190. t Lbid. p. 206. 
t Hautefeuille, Vol. II, p. 419. 
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This is a much stricter limit to contraband goods than has 
ever been accepted by prize courts. 

Mr. Hall, after quoting Kent, Wheaton, Manning, Ortolan, 
Bluntschli and Heffter, remarks that “ The language of each 
of the above writers distinctly involves the proposition that con- 
traband of war cannot be limited to munitions of war, and that 
the articles composing it must vary with the special circum- 
stances of particular cases. This proposition is the simple 
expression of common sense. There can be no question that 
many articles, of use alike in peace and war, may occasionally 
be as essential to the prosecution of hostilities as are arms them- 
selves ; and the ultimate basis of the prohibition of arms is that 
they are essential. The reason that no difference of opinion 
exists with respect to them is the fact that they are in all cases 
essential. . 

“But it may also happen, after a remote non-manufacturing 
country, such as Brazil, has suffered a disaster at sea, that to 
prevent the importation of marine engines would be equivalent 
to putting an end to the war, or would at least deprive the 
defeated nation of all power of actively annoying its enemy. In 
considering the matter logically therefore, the true difficulty is 
the test of essentiality. Under what circumstances can the 
seizure of merchandise of double use be justified ? 

“The principle that the right to class a particular object as 
contraband is intimately bound up with the fact of its possession 
being essential to the belligerent for his warlike purposes will 
scarcely be contested by any publicist. The belief that no 
article except munitions of war can be so essential as to warrant 
interference with trade appears to underlie the doctrine of one 
school of writers; the statement that the contrary is true is 
explicitly made by the adherents of the opposite opinion; but 
these are mere differences of opinion as to the value of facts ; 
upon the question of theory there is general agreement. The 
policy of nations, on the other hand, has been governed by no 
principle. The wish to keep open their own or a foreign 
market has usually been a motive quite as powerful as the hope 
of embarrassing an enemy, and it has led toa thoroughly con- 
fused practice. Usage does not conform to principle, and at 
the same time no sufficient rule can be extracted from it.”* 


* Hall, pp. 578-9. 
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“It may be safely assumed that prize courts of Great Britain 
and the United States, in the absence of treaty stipulations or 
of rules of their governments, would inquire into the circum- 
stances of each case, to determine whether articles ancipitus 
usts were contraband of war; and that in that class they would 
include ships, marine steam-machinery, masts and spars in a 
manufactured state, the component materials of gunpowder, 
coals, articles ina manufactured state chiefly useful in war, or 
the component parts of armaments and military equipments, 

The chief circumstances of inquiry would naturally be the port 
of destination. If that is a naval arsenal, or a port in which 
vessels of war are usually fitted out, or in which a fleet is lying, or 
a garrison town, or a place from which a military expedition is 
fitting out, the presumption of military use would be raised, more 
or less strongly according to the circumstances. The nature and 
character of the war, as being maritime or not, and the known 
special needs of the enemy, are also to be considered. If it is 
proved, as a fact in the case, that the articles are destined 
directly to military use—as if they were to be delivered to an 
enemy’s fleet, or army, or war department—they would be 
condemned for the further reason of being involved in a non- 
neutral trade.” * 
Sec, 3. Treaties The United States have generally, in discussions respecting 
Stat Y"'**¢ contraband, favored a limited list of articles to be classed as 
contraband of war, and in many treaties have agreed to consider 
as contraband only arms, and such articles as are prepared and 
serve directly for purposes of war. But the policy of our 
government has not been consistent on this point, and no 
general rule can be laid down; each treaty now in force must 
be referred to where the parties to them are engaged in war. 

The following list of articles held to be contraband is taken 
from the treaty concluded with Bolivia in 1858 : t 

“ This liberty of navigation and commerce shall extend to all 
kinds of merchandise, excepting those only which are distin- 
guished by the name of contraband of war, and under this name 
shall be comprehended,— 

“ast. Cannon, mortars, howitzers, swivels, blunderbusses, 








* Dana’s Wheaton, p. 632, x. 
+tU. S. Treaties, 1873, “ Bolivia,” pp. 85-86. 
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muskets, fusees, rifles, carbines, pistols, pikes, swords, sabres, 
lances, spears, halberds, and grenades, bombs, powder, matches, 
balls, and all other things belonging to the use of these arms. 

“ 29d. Bucklers, helmets, breast-plates, coats of mail, infantry 
belts and clothes made up in the form and for military use. 

“4d. Cavalry belts, and horses, with their furniture. 

“4th. And, generally, all kinds of arms, offensive and defen- 
sive, and instruments of iron, steel, brass, and copper, or any 
other materials manufactured, prepared, and formed expressly 
to make war by sea or land. 

“ All other merchandises and things not comprehended in the 
articles of contraband explicitly enumerated and classified as 
above, shall be held and considered as free, and subjects of 
free and lawful commerce, so that they may be carried and 
transported in the freest manner by the citizens of both con- 
tracting parties, even to places belonging to an enemy, excepting 
only those places which are at that time besieged or blockaded.” 

The following treaties give exactly the same list of contra- 
band, and hold the same language as to freedom of trade: 
Dominican Republic, 1867 ; Ecuador, 1839; Guatemala, 1849; 
Hayti, 1864; Mexico, 1848. 

The treaties with the United States of Colombia, 1846, and 
San Salvador, 1850, give the same list of articles directly con- 
traband, but add “ provisions that are imported into a besieged 
or blockaded place.” These are the only treaties, it may be 
noted, concluded by the United States subsequent to the treaty 
of 1794 with Great Britain, in which it is admitted that pro- 
visions ‘became contraband under any circumstances. The 
reason for including them in the list of contraband in the cases 
named is not clear, since they would be condemned on another 
ground, namely, breach of blockade. 

The following treaties contain substantially the same list of 
contraband as that given above: 

Italy, 1871, the treaty “ expressly declares that the following 
articles and no others shall be considered under this denomina- 
tion.” Horses are omitted from the list, but “ war saddles and 
holsters” are included. 

Holland, 1782, “soldiers, saltpetre, sulphur, and saddles” 
are included. Naval stores of all kinds are expressly excepted 
from the list of contraband, “ even if suited for the construction 
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and equipment of vessels of war and for the manufacture of 
implements of war.” 

Sweden, 1783, renewed by the treaty with Sweden and 
Norway, 1827, includes “sulphur and saltpetre,” and expressly 
excludes naval stores. 

Spain, 1795, includes “ saltpetre,” and excludes naval stores, 
Vessels of war of either party may, in cases of necessity, take 
any portion of the cargo of merchant vessels belonging to the 
other, paying for the articles taken the same price as would have 
been realized at the port of destination. 

Prussia, 1799, renewed by the treaty of 1828, includes “ salt- 
petre and sulphur,” and omits horses. 

France, 1800, includes “saltpetre”’ in the list, but omits horses. 
Venezuela, 1860, adds “saltpetre”’ to the list. 

Treaties with Brazil, 1828, Chile, 1832, and Peru, 1851, con- 
tained the same list of contraband as that given in the treaty 
with Bolivia, but were all terminated in pursuance of formal 
notifications given by those governments. 

The treaty with Great Britain of 1794, terminated by limita- 
tion, in addition to the usual list of arms and munitions of war, 
omitted horses, but included “saltpetre,” and also “ timber for 
ship-building, tar or rosin, copper in sheets, sails, hemp and 
cordage, and generally whatever may serve directly to the 
equipment of vessels, unwrought iron and fir planks only 
excepted.” The treaty further agrees that provisions and other 
articles not generally contraband, becoming so “ according to 
the existing law of nations,” and seized for that reason, shall 
not be confiscated, but the owners shall be speedily and com- 
pletely indemnified. 

It follows then that the United States, at present, hold defined 
and limited agreements as to contraband with Bolivia, the United 
States of Colombia, the Dominican Republic, Ecuador, France, 
Guatemala, Hayti; Holland, Italy, Mexico, Prussia, San Sal- 
vador, Spain, Sweden and Norway, and Venezuela. 

With other nations than those named above the United 
States have no agreement as to contraband goods, and the 
prize courts would determine, according to public law, the char- 
acter of merchandise shipped to an enemy’s ports. 

While the treaties with Great Britain, Brazil, Chile and Peru, 
where contraband is defined, have terminated by limitation or 
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after notification, it may be assumed that the courts would, in 
passing upon cases involving the property of citizens of those 
countries, be guided to a great extent by the policy expressed 
in those treaties. This was seen during the War of Secession 
in the United States, when the prize courts, in deciding cases 
affecting British property, adopted the practice of the British 
Admiralty Courts. 


“ The rules of International Law recognized by the authori- Sec: 4. Decisions 
o -ourts oO 
the United 


ties in the United States are those admitted by common 
custom at the period when the United States became inde- 
pendent, except when modified by treaty. And the practice 
of our prize courts, which are the real expounders of the law, 
conforms to that of the British courts, except when modified by 
treaty.””* 

“ As it is impossible to ascertain positively the final use of an 
article ancipitus uss, it is not an injurious rule which deduces 
the final use from the immediate destination ; and the presump- 
tion of a hostile use, founded on its destination to a military 
port, is very much inflamed, if, at the time when the articles 
were going, a considerable armament was notoriously preparing, 
to which a supply of those articles would be eminently useful. 

“These doctrines of the English prize law were essentially the 
same with that adopted by the American Congress in 1775, for 
they declared that all vessels, to whomsoever belonging, carry- 
ing provisions or other necessaries to the British army or navy 
within the colonies, should be liable to seizure and confiscation, 
They were likewise fully adopted by the Supreme Court of the 
United States, when we came to know and feel the value of 
belligerent rights by becoming a party to a maritime war.”’+ 

“The court, also, in the decision of the cases growing out of 
the war of 1812, reported before Mr. Wheaton’s connection with 
them, had declared that, as the United States at one time formed 
a component part of the British Empire, their prize law was, as 
understood at the time of separation, the prize law of the United 
States, though no recent rules of the British courts were entitled 
to more respect than those of other countries; yet that, where 
there were no reasons to the contrary, they should regard the 
decisions of the English Courts of Admiralty.’’t 


* Dahlgren, p. 85. t Kent, p. 147. 
t Lawrence’s Wheaton, p. 974, #. 
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In deciding cases brought before the District Court of the 
United States for the Southern District of New York, the fol- 
lowing language was used by Judge Betts: 

“ The practice in prize proceedings in the courts of the United 
States is governed by the rules of admiralty law disclosed in 
the English reports, when not regulated by decisions or rules 
of the American courts.’’* 

“The law of prize, as universally established by the prize 
courts of Europe and the United States, declares that all instru- 
ments and munitions of war are to be deemed contraband, and 
that rule is held to embrace, by its terms and by fair construc- 
tion, among other articles, all military equipments and military 
clothing. It is, also, an established doctrine of the English 
Admiralty, that all manufactured articles which, in their natural 
state, are fitted for military use, or for building and equipping 
ships of war, among which articles cordage is included, are 
contraband of their own nature, to the same extent as instru- 
ments and munitions of war, and no exception is admitted in 
their favor, except by express provisions of treaty. 

Cage of the “It is also claimed, on the part of the libellants, that the 
horseshoes contained in the 95 casks, and which the report of 
the commissioners described as horseshoes of large size, were 
designed for the cavalry service of the enemy, and were wholly 
unsuitable for any such existing service in Mexico; that the 
anvils and blacksmiths’ bellows were such as accompany army 
forges ; and that those articles, together with the tin, sheet zinc, 
hoop-iron, and cast-steel, the 2640 ounces of quinine, 265 pounds 
of chloroform, 1000 pounds of calomel, 16 pounds of opium, 38 
ounces of morphine, and other drugs, and the blue military 
cloth, if not necessarily contraband in themselves, under all 
circumstances must, in view of the quantities of them found on 
board of the Peterhoff, and the demand existing for some if not 
all of them for the use of the army and navy of the enemy, be 
considered as contraband in the present case, if they were going 
to the country of the enemy. I do not intend to hold that any 
of these articles are contraband, other than such as come 
under the head of military equipments, military clothing, manu- 
-factured articles fitted, in their natural state, for military use, and 





* Blatchford, Prize Cases, p. 90. The Prince Leopold. 
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cordage, although strong reasons might be urged for including 
many of the other articles named within the list of contraband, 
under the circumstances surrounding this case.”’* 


“ If the vessel is to deliver a contraband cargo into the hands sec, 5. Effect of 


and control of the enemy’s government, or of its executive officers, 
that makes the destination hostile, whether the place of delivery 
be at sea or in a neutral or a hostile port.” 

“ But it is not necessary that there should be a proved intent 
to deliver into military hands to make the case one of contra- 
band. The neutral will usually send his goods—whether purely 
contraband or ancipitus usiés, the one as well as the other—to a 
private consignee for sale in the market. He usually has, in 
fact, no intent in the matter but a commercial one, to sell his 
goods for the highest price. If his mortar and loaded shells 
will get a higher price from a humane society, to be placed on 
the coast to aid in rescuing shipwrecked mariners, or if his gun- 
powder will sell better to be used in blasting rocks, to build a 
church, his consignee will probably make such sales. The 
expectation or preference of the neutral for one use or another, 
belligerent or peaceful, of his goods, irrespective of their price, 
can rarely be ascertained by a prize court as a fact; and if 
articles useful in war come within a belligerent’s control, the 
belligerent government may buy them, or, in case of necessity, 
seize them, making compensation, without regard to the wishes 
of the owner or his agent. The truth is, the intent of the owner 
is not the test. The right of the belligerent to prevent certain 
things getting into the military use of his enemy is the founda- 
tion of the law of contraband; and its limits are, as in most other 
cases, the practical result of the conflict between this belligerent 
right, on the one hand, and the right of the neutral to trade 
with the enemy, on the other. Belligerent interests might well 
contend that any merchandise sent into his enemy’s country 
gives that enemy aid or relief, moral, financial, or physical. But 
to prevent such trade would be to end all neutral commerce. 
Neutral interests, therefore, insist on the strictest limits of the 
war-right of seizure, and have, at times, striven to confine the 
rule to instruments which are completed and are of exclu- 


* Blatchford, Prize Cases, p. 526. The Peterhoff. 
+t Dana’s Wheaton, p. 669, #. 
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sively military use. The result of this conflict has left rather 
an undefined and irregular line. Articles of doubtful use the 
belligerent seeks to condemn, on evidence or presumptions that 
they were in fact intended to be, or would in fact become, what- 
ever the intent, a direct contribution to the military force of his 
enemy. The chief maritime belligerents have enforced this 
right, while the chief neutrals have argued against it in their 
books and diplomatic letters, and sought to restrict it in their 
treaties. So, where articles are not of a military character, but 
suitable for household food, as bread-stuffs, the belligerent 
claims the right to capture them, if bound to a port under the 
stress of actual siege, where the fate of the place may depend on 
the mere question of food. The ground is that the circum- 
stances necessarily bring the food into the category of a direct 
supply of the military necessities of the enemy.”* 

“ The Declaration of Paris of 1856, if it should be carried into 
effect in future wars, provides for the safe transport of belligerent 
goods in neutral vessels, and of neutral goods in belligerent 
vessels, provided in both cases that they are not contraband of 
war. It therefore becomes a material question to inquire into 
the nature of contraband, what amounts to the carrying of con- 
traband, and what penalty is attached to its transport by neutral 
vessels. 

“ And this inquiry is the more necessary because the old law 
of contraband may be considerably modified in future wars. 
At the time the various treaties were made, and the points 
decided in the various Prize Courts of Europe and America, 
water transport was in reality the only practicable method of 
conveying certain classes of goods; but since the introduction of 
the steam-engine, transport by rail is far more expeditious and 
cheaper than by water. And therefore the contraband that was 
formerly of necessity carried to the belligerent commercial or 
naval port may now be taken to a neighboring neutral one, and 
there at once placed on railway trucks and carried to the 
ultimate place of destination. And this can be done with 
impunity according to the present law of contraband, for by the 
law of nations the transport of contraband of war to a neutral 
port by neutral ships is not an offence against international law. 

In all probability in the future it will be determined, not 


* Dana’s Wheaton, p. 633, x. 
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as a question of law, but of fact, whether contraband articles 
with an ultimate hostile destination are free from capture, 
though immediately destined to a neutral port, the transport 
being continued by rail.”* 

It has been already held by the District Courts of the United 
States, in cases of contraband, that destination to a neutral port 
will not protect from capture articles of contraband, where an 
ultimate destination to the enemy’s country can be shown, the 
immediate neutral destination being used only to cover the 
transaction.” + 

“The commerce which the law regards is that which is 
dependent upon the destination and intended use of the cargo 
on board of the vessel, and not on the incidental voyage of a 
vessel which may be but one of many carriers through which 
the property is to reach its originally intended destination. The 
proper inquiry, in testing the lawfulness of the transportation of 
contraband goods, is whether they are intended for sale or con- 
sumption in the neutral market, or whether the direct or intended 
object of their transportation is to supply the enemy with 
them.” t 

“It is equally well settled that the ulterior destination of con- 
traband goods determines the character of the trade, no matter 
how circuitous the route by which they are to reach that desti- 
nation ; that, even though the Peterhoff was destined to Mexican 
waters, and the goods were there to be unladen, yet if they were 
to be transported thence by any mode of conveyance to the 
enemy’s country, the trade was unlawful; that the trade in con- 
traband goods with the enemy’s country, through neutral 
territory, is likewise unlawful; that the goods so shipped through 
neutral territory, even though they may be unladen and trans- 
shipped, are liable to condemnation; that if the voyage of the 
Peterhoff was of such a character, it was an attempt to carry on 
trade with the enemy by the circuitous route of Mexican waters 
or a Mexican port, which the law will not countenance ; that, 
under such circumstances, her voyage was illegal at its incep- 
tion, and that she and the goods were liable to seizure at the 
instant it commenced.”’§ 


* Castle, p. 71. tComp. Sec. 13, ‘‘ Blockade.” 
t Blatchford, Prize Cases, p. 507. The Peterhoff. 
§ Jbid. p. 508. 
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“ A prize court will not shut its eyes to a well-known and 
obvious system of conducting trade with the enemy in contra- 
band articles.””* 

“ Every bill of lading of the cargo of the Peterhoff (and the 
thirty-nine bills of lading found on board covered the entire 
cargo) contains a provision that the goods are to be taken from 
alongside of the ship at the mouth of the Rio Grande within 
thirty days, in lighters, provided such lighters can cross the 
bar; and the stipulation on the part of the vessel in every bill 
of lading is to deliver the goods on the Rio Grande, in the 
Gulf of Mexico. After the lighters had crossed the bar and 
ascended the Rio Grande, which is the dividing line between 
the country of the enemy and Mexico, their freight might as 
well and as securely be delivered in the enemy’s country on 
the left bank as in the Mexican territory on the right bank; 
and any transit of the goods through Matamoras on their way 
to Texas could not deprive the goods of the destination to the 
enemy’s country originally intended for and impressed upon 
them. If a pretended neutral commerce of this character, 
enjoying such facilities for the introduction of contraband goods 
into the enemy’s country, can be carried on without interfer- 
ence, and if the ostensible destination of a vessel on her papers 
to neutral waters at the mouth of the Rio Grande be sufficient, 
even when attended by all the circumstances which appear in 
evidence in this case in respect to the vessel and her cargo, 
to exempt both from seizure and condemnation, a very wide 
door will have been opened for the practice of fraud upon the 
belligerent rights of the United States; and the commerce of 
neutrals with the enemy, in supplying them with contraband 
articles, may go on in safety to an unlimited extent. The naked 
doctrine upon which this immunity is sought to be upheld is 
that whatever the character of the cargo, and whatever its ulterior 
destination, it is protected from lawful capture so long as the 
vessel on board of which it is laden is pursuing a voyage 
between neutral ports. The unsoundness of this doctrine has 
been fully demonstrated.” + 

Sec. 6. Occa- “The doctrine of occasional contraband or contraband accord- 
sional contra- . : . . , 
band. ing to circumstances is not sufficiently established to be regarded 
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asa part of the law of nations. Naval stores and provisions are the 
articles which here come under our notice; now, as these may 
form the principal exports of a nation, it is plain that by this 
rule the neutral’s trade may be quite destroyed. The rule would 
thus be excessively harsh if the usual penalty hanging over con- 
traband were inflicted. To mitigate this severity and in a certain 
sense to pacify neutrals, the British prize judges, especially Sir 
William Scott, adopted certain discriminating rules, according 
to which the articles in question partook more or less of the 
contraband character. Thus, if the produce of the country from 
which they had been exported, or in an unmanufactured state, 
or destined to a commercial port, they were viewed with greater 
indulgence than if shipped from a country where they were not 
grown, or in a manufactured state, or destined for a naval 
station.”* 

Professor Woolsey is strongly opposed to the doctrine of 
occasional contraband, and says of an article of doubtful use: 
“Tt is either contraband or not, and is not so if there is a doubt 
to what class it belongs.” 

“ Does usage sanction occasional contraband? So far as I Dana on occa- 
can see, the most that can be said is, that belligerents have hee 
sometimes put doubtful articles into the list of contraband, and 
neutrals have sometimes submitted to it; but that no clear 
practice appears to have prevailed.”’+ 

“ But one belligerent may prevent the other from obtaining 
direct military aid; and goods of a certain description, bound 
into the country of the one, are so liable to become directly 
military aid that they may be intercepted by the other. This 
is the practical result of the conflict of the two forces of war 
and trade. In administering this law the question has arisen 
whether the belligerent is limited to an inspection into the 
intrinsic nature of the goods themselves, or may look further. 
It is agreed that a class of goods may be declared in their 
inherent nature exclusively or substantially of military use, and 
that these he may intercept without further inquiry. It is also 
agreed that there are goods not coming within that class, but 
which are capable of direct military as well as civil use, as to 
which their intrinsic nature alone ought not to furnish conclu- 
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sive proof in their favor. The question is, shall the fact of their 
ambiguous character stop or shall it open further inquiry? The 
weight of practice by belligerents or concessions by neutrals, 
and of the opinions of writers, has certainly hitherto been in favor 
of the latter course. If further inquiry shows that the owner 
intended to deliver them directly into military hands for military 
use, he loses them, not simply from their inherent contraband 
nature, but by reason of his own unneutral act. Although 
nothing be developed as to the owner’s intent, yet if the con- 
dition of the port of destination or the character and state of 
the war make it satisfactorily appear that they will, in all prob- 
ability, go directly into use or directly tend to relieve an enemy 
from hostile pressure, the right of the belligerent to intercept 
them may be exercised solely for those reasons. In such case 
it rests on his right to intercept aid to his enemy, though the 
act of the neutral carrier is not unlawful ; and the captor, there- 
fore, pays the neutral his freight.”* 

Mr. Dana’s views, given above, are fully in accord with the 
decisions of English and American prize courts, as shown in the 
preceding section, and the rule of contraband according to 
circumstances will in all probability be held by Great Britain 
and the United States when they are belligerents. 

The most important articles at the present time subject to the 
rule of occasional contraband are provisions, and, in view of the 
great change which has taken place in naval architecture since 
the rule was formulated, coal and steam machinery. In making 
seizures of any of these articles, the naval officer will be, of 
course, guided not only by established practice, but by direct 
instructions from his government.t 

In discussing the question of classing provisions as contra- 
band, Mr. Wheaton says of the treaty of 1794: “As to the 
18th article of the treaty of 1794 between the United States 
and Great Britain, it manifestly intended to leave the question 
where it found it; the two contracting parties not being able 
to agree upon a definition of the cases in which provisions and 
other articles not generally contraband might be regarded 
as such (the American government insisting on confining it 
to articles destined to a place actually besieged, blockaded, 


* Dana’s Wheaton, p. 634, #. t Dahlgren, p. 92. 
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or invested, whilst the British government maintained that it 
ought to be extended to all cases where there is an expectation 
of reducing the enemy by famine), concurred in stipulating 
that ‘whenever any such articles so becoming contraband, 
according to the existing law of nations, shall for that reason 
be seized, the same shall not be confiscated,’ but the owners 
should be completely indemnified in the manner provided for 
in the article. When the law of nations existing at the time 
the éase arises pronounces the articles contraband, they may 
for that reason be seized; when otherwise, they may not be 
seized. Each party was thus left as free as the other to decide 
whether the law of nations in the given case pronounced them 
contraband or not, and neither was obliged to be governed by 
the opinion of the other. If one party, on a false pretext of 
being authorized by the law of nations, made a seizure, the 
other was at full liberty to contest it, to appeal to that law, and 
if he thought fit, to resort to reprisals and war.”* 

Wheaton seems, on the whole, to be opposed to classing pro- 
visions as contraband except when shipped for a besieged or 
blockaded place, but he quotes a case coming before the 
Supreme Court of the United States, in which the court seemed 
“disposed to adopt all the principles of Sir W. Scott as to pro- 
visions becoming contraband under certain circumstances.” 

The position assumed by the United States in the negotia- 
tions resulting in the treaty of 1794 with Great Britain was 
maintained in the treaties with San Salvador and the United 
States of Colombia, referred to in a previous section. 


“The doctrine of the English courts at the commencement of The English 


the present century with respect to provisions was that ‘ gener- 
ally they were not contraband, but might become so under cir- 
cumstances arising out of the particular situation of the war, 
or the conditions of the parties engaged in it.’ Grain, biscuit, 
cheese, and even wine, when on their way to a port of naval 
equipment or to a naval armament, were condemned, and, as has 
already been seen, the same practice was followed by the courts 
of the United States. 

“No nation except England has pushed its practice even to 
the point admitted in the American courts; nor can it be 
doubted for a moment, not only that the detention of provisions 
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bound to a port of naval equipment is unauthorized by usage, 
but that it is unjustifiable in theory. To divert food froma 
large population when no immediate military end is to be 
served, because it may possibly be intended to form a portion 
of supplies which in almost every case an army or a squadron 
could complete from elsewhere with little inconvenience, would 
be to put a stop to all neutral trade in innocent articles. But 
writers have been satisfied with a broad statement of principle, 
and they have overlooked an exceptional and no doubt rare case, 
in which, as it would seem, provisions may fairly be detained 
or confiscated. If supplies are consigned directly to an enemy’s 
fleet, or if they are sent to a port where the fleet is lying, they 
being in the latter case such as would be required by ships, and 
not ordinary articles of import into the port of consignment, their 
capture produces an analogous effect to that of commissariat 
trains in the rear of an army. Detention of provisions is 
almost always unjustifiable, simply because no certainty can be 
arrived at as to the use that will be made of them; so soon as 
certainty in fact is established, they, and everything else which 
directly and to an important degree contributes to make an 
armed force mobile, become rightly liable to seizure. They are 
not less noxious than arms; but except in a particular juncture 
of circumstances their noxiousness cannot be proved.”’* 

This seems a just statement of the case, and in determining 
whether the particular circumstances warrant the seizure of a 
cargo of provisions, the naval officer must be guided, as ob- 
served by Rear-Admiral Dahlgren with regard to articles of 
promiscuous use, by a “sound discretion as to their final 
destination.” 

The question of classing coal as contraband or free will 
assume increasing importance in future maritime wars, but it 
has so lately become essential in the movements of vessels and 
fleets that no usage can be considered fixed. Great Britain 
seems committed to the view that coal may easily be regarded 
as contraband, and the same may be said of the United States, 
except where the government is bound by fixed definitions in 
treaties. France has declared on two occasions, when a bellige- 
rent, that coal is not to be held as contraband ; and this position 
is strongly supported by her writers. 


* Hall, pp. 583-4. 
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“Coal may, under the particular circumstances of the case, 


regard being had to its quality and destination, become liable 


to seizure.’’* 


“ England, on the other hand, during the war of 1870, con- 
sidered that the character of coal should be determined by its 
destination, and though she refuses to class it as a general rule 
with contraband merchandise, vessels were prohibited from 
sailing from English ports with supplies directly consigned to 
the French fleet in the North Sea. Germany went further, and 
remonstrated strongly against its export to France being per- 
mitted by the English government. The claim was extravagant, 
but the nation which made it is not likely to exclude coal from 
its list of contraband. The view taken by England seems to 
be that which is most appropriate to the uses of the commodity 
with which it deals. Coal is employed so largely and for so 
great a number of innocent purposes, the whole daily life of 
many nations is so dependent on it by its use for making gas, 
for driving locomotives, and for the conduct of the most ordi- 
nary industries, that no sufficient presumption of an intended 
warlike use is afforded by the simple fact of its destination to a 
belligerent port. But on the other hand, it is in the highest degree 
noxious when employed for certain purposes ; and when its 
destination to such purposes can be shown to be extremely 
probable, as by its consignment to a port of naval equipment, 
or to a naval station, such as Bermuda, it is difficult to see any 
reason for sparing it which would not apply to gunpowder. 
One article is as essential a condition of naval offence as is the 
other.” + 

The British Foreign Office, in reply to an inquiry by certain 
British merchants as to what articles were to be considered con- 
traband under the Queen’s proclamation of May 13, 1859, 
issued with reference to the war between France, Sardinia and 
Austria, declined to give any definition of contraband, but 
said of coal: ‘“‘ The prize court of the captor is the competent 
tribunal to decide whether coal is or is not contraband of war, 
and it is obviously impossible for the government of Her 
Majesty, as a neutral sovereign, to anticipate the result of such 
decision. It appears, however, to Her Majesty’s government 
that, having regard to the present state of naval armaments, coal 
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may in many cases be rightly held to be contraband of war; 
and therefore all who engage in this traffic must do so at a risk 
from which Her Majesty’s government cannot relieve them.’* 

A more decided position was taken, in 1862, by the British 
government in instructions to colonial authorities looking to the 
preservation of neutrality. By those instructions coal was 
placed in the list of articles that cannot be furnished vessels of 
war of a belligerent consistently with the duties of a neutral— 
contraband of the most positive character. The same view 
was held by the government, as we have seen, in 1870. 

Fesition of While at war with Mexico in 1864, France complained of a 
refusal on the part of the United States to allow supplies of 
coal to be furnished her fleet, and characterized it as a depart- 
ure from the traditional policy of our government. This refusal 
was admitted by Mr. Seward, and justified on the ground of 
observing neutrality between the parties to the war.t 

Machinery. Marine boilers and, machinery and their parts, like coal, 
are not the subjects of any fixed usage, but, beyond any doubt, 
they will be classed as contraband in maritime warfare, even 
the writers who argue for a limited list of contraband articles 
admitting that they may become liable to seizure. 

Preemption. “The harshness of the doctrine of occasional contraband 
brought into favor the rule of pre-emption, which was a sort of 
compromise between the belligerents (if masters of the sea) and 
the neutrals. The former claimed that such articles may be 
confiscated, the latter that they should go free. Now, as the 
belligerent often wanted these articles, and at least could hurt 
his enemy by forestalling them, it came nearest to suiting both 
parties if, when they were intercepted on the ocean, the neutral 
was compensated by the payment of the market price and of 
a fair profit. 

“This rule, which was more especially applied by the 
English prize courts shortly after the French revolution, would 
be a relaxation of the severe right of war, if the doctrine of 
occasional contraband could be established, and as such, a con- 
cession to neutrals. But it does not, as an independent rule, 
possess sufficient support from usage and authority. 





* Lawrence’s Wheaton, p. 799, #. 
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“Such a rule, in a broad sense, would authorize, whether in 
war or peace, the taking of property from subjects or foreigners 
if self-preservation required it. A more limited necessity is 
contemplated in the passage of Grotius already cited, as per- 
taining to a belligerent, and justifying him in detaining the 
goods of those who are not enemies if otherwise he cannot 
defend himself. Omitting to inquire whether nations have any 
such right, which, if it exist, can arise only in extreme cases, 
we need only say that modern pre-emption is limited in extent 
to cargoes of neutrals bound to the enemy’s ports, and is prac- 
tised to distress the enemy, not to relieve an imminent distress 
of one’s own. 

“The English practice in cases of pre-emption is to pay a 
reasonable indemnification and a fair profit on the commodity 
intercepted, but not to pay the price which could be obtained 
in the enemy’s ports.”’* 

Hall states the English practice to be an allowance of ten per 
cent. profit on the mercantile value of the merchandise.t 

A decree of the French National Convention of May g, 
1793, ordained that provisions should be paid for at their price 
in the port for which they were bound, that freight should be 
allowed as stipulated in the charter party, and that compensa- 
tion, as determined by the prize court, should be made for 
detention.[ The English rule would seem to be the most 
reasonable. 


“There can be no doubt that vessels adapted for purposes of s.c. 


war, and steam machinery for sea steamers, together or in parts, 
are absolutely contraband.’’§ 

“Ships ready made and capable of use for purposes of war 
have not occupied the attention of treaty-making powers. 
Hubner declares them contraband. Heffter is of the same 
judgment.”’|| 

“The principle of considering the sale of ships of war to the 
enemy as contraband is strictly held, but its application has 
been restricted to cases in which no doubt existed as to the 
character of the vessel or the purpose for which it was intended 
to be sold." 


* Woolsey, Sec. 182. t Hall, p. 583. t Woolsey, p. 460, ”. 23. 
2 Dahlgren, p. 92. | Woolsey, Sec. 179, #. 
| Pratt, Law of Contraband, p. xxiv. 
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“The sale of a ship for purposes of war is the sale of the 
most noxious article of war. The sale by a neutral to a bel- 
ligerent of any ship is a very suspicious act in the opinion of 
the English and North American prize courts, and one which 
the French prize courts refuse to recognize.”* 

The following instructions were given to commanding officers 
of Spanish vessels blockading the ports of Chile in 1865: “You 
will also detain any neutral vessel which, by the construction of 
her hull or interior fitting, or other special circumstances, leaves 
no doubt of having been built for war, though with the appear- 
ance of a merchant vessel and cargo not contraband ; since it 
might happen that such vessel had been built by private establish- 
ments for the enemy, or had been sent from a neutral port to be 
sold to the same; for in both cases such a vessel should be 
classed among contraband of war as an unquestionable means 


for that purpose.’’t 
Danaon the sale In discussing neutral duties, Mr. Dana sums up as follows the 
war. principles affecting the sale of vessels to a belligerent for war 
purposes: “Our rules do not interfere with don4 fide com- 
mercial dealings in contraband of war. An American mer- 
chant may build and fully arm a vessel, and supply her with 
stores, and offer her for sale in our own market. If he does 
any acts as an agent or servant of a belligerent, or in pursuance 
of an arrangement or understanding with a belligerent that she 
shall be employed in hostilities when sold, he is guilty. He 
may, without violating our law, send out such a_ vessel, so 
equipped, under the flag and papers of his own country, with no 
more force of crew than is suitable for navigation, with no right 
to resist search or seizure, and to take the chances of capture 
as contraband merchandise, of blockade, and of a market ina 
belligerent port. In such case the extent and character of the 
equipments is as immaterial as in the other class of cases. The 
intent is all. The act is open to great suspicions and abuse, and 
the line may often be scarcely traceable; yet the principle is 
clear enough. Is the intent one to prepare an article of contra- 
band merchandise, to be sent to the market of a belligerent, 
subject to the chances of capture and of the market? Or, on 
the other hand, is it to fit out a vessel which shall leave our 





* Phillimore, Vol. III, p. 360. 
t Admiral Pareja’s “ Order of blockade.” 
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rt to cruise, immediately or ultimately, against the commerce 
of a friendly nation? The latter we are bound to prevent. 
The former the belligerent must prevent. In the former case 
the ship is merchandise, under doné fide neutral flag and 
papers, with a port of destination, subject to search and capture 
as contraband merchandise by the other belligerent, to the risks 
of blockade, and with no right to resist search and seizure, and 
liable to be treated as a pirate by any nation, if she does any 
act of hostility to the property of a belligerent, as much as if she 
did it to that of a neutral. Such a trade in contraband a 
belligerent may cut off by cruising the seas and by blockading 
his enemy’s ports.”’ * 

The rules which govern the conduct of neutral States in cases 
of building and fitting out ships for a belligerent, and intended 
to serve directly for war purposes, will be treated of fully in a 
subsequent chapter on neutral rights and obligations. 


“In order to hinder the transportation of contraband goods Sec. 8. Penalty 


to an enemy, are we only to stop and seize them, paying the 
value to the owner, or have we a right to confiscate them ? 
Barely to stop those goods would in general prove an ineffectual 
mode, especially at sea, where there is no possibility of entirely 
cutting off all access to the enemy’s harbors. Recourse is 
therefore had to the expedient of confiscating all contraband 
goods that we can seize on, in order that the fear of loss may 
operate as a check on the avidity of gain, and deter the mer- 
chants of neutral countries from supplying the enemy with such 
commodities. And, indeed, it is an object of such high im- 
portance to a nation at war to prevent as far as possible the 
enemy’s being supplied with such articles as will add to his 
Strength and render him more dangerous, that necessity and 
the care of her own welfare and safety authorize her to take 
effectual methods for that purpose, and to declare that all com- 
modities of that nature, destined for the enemy, shall be 
considered as lawful prize. On this account she notifies to the 
neutral States her declaration of war, whereupon the latter 
usually give orders to their subjects to refrain from all contra- 
band commerce with nations at war, declaring that if they are 
captured in carrying on such trade, the sovereign will not 


* Dana’s Wheaton, p. 563, . 
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protect them. This rule is the point where the general custom 
of Europe seems at present fixed after a number of variations, 
“The modern usage is certainly the most agreeable to the 
mutual duties of nations, and the best calculated to reconcile 
their respective rights. The nation at war is highly interested 
in depriving the enemy of all foreign assistance; and this 
circumstance gives her a right to consider all those, if not 
absolutely as enemies, at least as people that feel very little 
scruple to injure her, who carry to her enemy the articles of 
which he stands in need for the support of the war. She, 
therefore, punishes them by the confiscation of their goods. 
Should their sovereign undertake to protect them, such conduct 
would be tantamount to his furnishing the enemy with those 
succors himself—a measure which were undoubtedly incon- 
sistent with neutrality.”* 
Sapene of pen» “In general, where the ship and cargo do not belong to the 
> same person, the contraband articles only are confiscated, and 
the carrier-master is refused his freight, to which he is entitled 
upon innocent articles which are condemned as enemy’s pro- 
perty. But where the ship and the innocent articles of the 
cargo belong to the owner of the contraband, they are all 
involved in the same penalty. And even where the ship and 
the cargo do not belong to the same person, the carriage of 
contraband under the fraudulent circumstances of false papers 
and false destination will work a confiscation of the ship as well 
as the cargo. The same effect has likewise been held to be 
produced by the carriage of contraband articles in a ship, the 
owner of which is bound by the express obligation of the 
treaties subsisting between his own country and the capturing 
country to refrain from carrying such articles to the enemy. 
In such a case it is said that the ship throws off her neutral 
character, and is liable to be treated at once as an enemy’s vessel, 
and as a violator of the solemn compacts of the country to 
which she belongs.’’t 
“The French réglement of the 26th of July, 1778, which is 
still in force, also confiscates both vessel and cargo when three- 
fourths in value of the cargo are contraband. This is only an 
internal law of France, not binding on other nations, and is sus- 
tained by no treaty.” 


* Vattel, pp. 337-8. tLawrence’s Wheaton, pp. 806-9. { /bid. p. 807, ™ 
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“The penalty of contraband extends to all the property of the 
same owner involved in the same unlawful transaction, and, there- 
fore, if articles which are contraband and are going to the enemy 
are on board of the same vessel with articles which are not con- 
traband, and all the articles belong to the same owner, all will 
be alike condemned, the innocent articles being affected with 
the contagion of the contraband articles.”* 

Ortolan and Hautefeuille both oppose condemnation of the 
ship and innocent articles of the cargo under any circumstances, 
but they differ essentially as to the ground of condemnation of 
the contraband goods. 

Ortolan holds, with Vattel, that “confiscation is a logical 
punishment, which flows from the very nature of things, and 
is proportioned to the gravity of the offence, since it reaches 
all prohibited articles, whether the quantity be great or small. 
To go further and confiscate the neutral vessel and the mer- 
chandise not prohibited would be to apply a punishment arbitrary 
and variable in its extent, falling often on the innocent, and 
unjustifiable even in the particular cases mentioned.” t 

Hautefeuille, on the other hand, disputes the power of a bel- 
ligerent to inflict punishment on the subjects of a neutral sover- 
eign, and says: “‘ The power of the belligerent is not to punish 
the author of the act which injures him, but to prevent this act 
from being consummated, that the contraband should not be 
carried into the country of his enemy; to seize these articles 
when they are destined to the ports of his adversary. The 
secondary law, going further than the primitive law, has author- 
ized him to confiscate the contraband, which he should only 
have detained. But the innocent articles, whether in greater or 
less quantity, of greater or less value, and the ship itself, are 
not dangerous to the belligerent ; he has no right to take pos- 
session of them to prevent their going to their place of destina- 
tion.”’f 





Several treaties made by the United States, now in force, Treaty stipula- 


exempt from confiscation the ship and the innocent articles of 
the cargo, and even stipulate that the vessel shall be allowed to 
pursue her voyage on surrendering the contraband goods, 


* Blatchford, Prize Cases, p. 452. The Springbok. 
t Ortolan, Vol. II, p. 187. 
t Hautefeuille, Vol III, p. 234. 
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except where the quantity of such articles is so great that the 
captor cannot, without great inconvenience, take it on board; 
in which case the vessel shall be sent to the nearest convenient 
and safe port of the captor for trial.* These treaties are with 
Bolivia, 1858, Ecuador, 1839, Guatemala, 1849, Hayti, 1864, 
Mexico, 1831, renewed in 1848, San Salvador, 1850, Sweden 
and Norway, 1783, renewed in 1827, and United States of 
Colombia, 1846. 

Similar agreements existed in treaties with Great Britain, 
1794, France, 1800, and Brazil, 1828, but these treaties are now 
obsolete. 

By the treaty with Prussia of 1799, continued in part by that 
of 1828, it was agreed that even articles directly contraband 
should not be confiscated. Vessels of either party, having 
contraband on board, may be stopped and detained as long as 
the belligerent judges necessary to protect himself from the 
effects of the delivery of the contraband to the enemy, but the 
neutral proprietors are to receive a reasonable compensation for 
the loss occasioned by the detention. Or the captor may take 
any or all the contraband merchandise for his own use, paying 
for it the market price at the port of destination. The treaty 
contains the same stipulation for the freedom of the vessel on 
delivery of the contraband to the captor, as found in the other 
treaties cited.t 

Mr. Dana says, in reference to the latter stipulation : “ It is for 
the interest of the neutral carrier, if he knows that the goods 
claimed by the visiting cruiser are contraband, to give them up 
and be permitted to go on his way, rather than to be carried 
into the belligerent’s port to await adjudication upon them. ... 
This stipulation is common in the treaties between the United 
States and the other American republics. Hautefeuille contends 
for this as a right of a neutral by international law, by which, 
however, he means that it should be the neutral’s right, by 
justice and reason, in the author’s opinion. No national act in 
diplomacy, or based on adjudication, and independent of treaty, 
has been produced or suggested by the distinguished author 
in affirmance of such a right. It is to be observed that, as the 
captor must still take the cargo into port and submit it to 
adjudication, and as the neutral carrier cannot bind the owner 


* U.S. Treaties, 1873, “ Bolivia,” p. 86. t Jéid. Prussia, pp. 719-27+ 
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of the supposed contraband cargo not to claim it in port, the 
captor is entitled, for his protection, to the usual evidence of the 
ship’s papers and whatever other evidence induced him to 
make the capture, as well as to the examination on oath of the 
master and supercargo of the vessel. It may not be possible 
or convenient to detach all these papers and deliver them to 
the captor, and certainly the testimony of the persons on board 
cannot be taken at sea in the manner required by law. Sucha 
provision may be applicable to a case where the owner of the 
goods, or a person capable of binding him, is on board and 
assents to the arrangement, agreeing not to claim the goods in 
court, but not to a case where the owner is not bound. There 
may also be a doubt whether the ostensible owner or agent is 
really such ; and so the captor may be misled. Indeed, a strong 
argument might be made from these considerations, that the 
article in the treaty can only be applied to a case where there is 
the capacity in the neutral vessel to insure the captor against a 
claim on the goods.’’* 

“In case of the delivery of the goods to the cruiser, equally 
as when the ship is sent into port, the validity of the seizure is 
to be decided by the proper tribunals. The articles are not to 
be deemed frize till condemned.”’t 


“It is equally well settled that the inception of the voyage Duration of lia- 


completes the offence ; that, from the moment that the vessel, 
with the contraband articles on board, quits her port on the 
hostile destination, she may be legally captured ; and that it is 
not necessary to wait until the ship and goods are actually en- 
deavoring to enter the enemy’s port; and that, the voyage being 
illegal at its commencement, the penalty immediately attaches, 
and continues to the end of the voyage, at least as long as the 
illegality exists.”t 

“The genera! rule as to contraband articles, as laid down by 
Sir W. Scott, is that the articles must be taken zm de/icto, in 
the actual prosecution of the voyage to an enemy’s port. 
‘Under the present understanding of the law of nations you 
cannot generally take the proceeds in the return voyage. From 
the moment of quitting port on a hostile destination, indeed, the 
offence is complete, and it is not necessary to wait till the goods 


* Dana’s Wheaton, p. 665, x. tLawrence, p. 809, . See Prize, &c. 
t Blatchford, Prize Cases, p. 412. The Stephen Hart. 
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are actually endeavoring to enter the enemy’s port ; but beyond 
that, if the goods are not taken zm de/icto, and in the actual 
prosecution of such a voyage, the penalty is not now generally 
held to attach.’ But the same learned judge applied a different 
rule in other cases of contraband, carried from Europe to the 
East Indies with false papers and false destination, intended to 
conceal the real object of the expedition, where the return 
cargo, the proceeds of the outward voyage, was held liable to 
condemnation.”* 

Ina note to the last paragraph quoted, Wheaton questions 
the soundness of the decision referred to, and says : “ In order 
to sustain the penalty there must be, on principle, a dedictum at 
the moment of seizure. To subject the property to confiscation 
whilst the offence no longer continues would be to extend it 
indefinitely, not only to the return voyage, but to all future car- 
goes of the vessel, which would thus never be purified from the 
contagion communicated by the contraband articles.” 

A case is reported in one of the English courts where an 
American vessel was condemned for the offence of carrying 
contraband, using false papers, after a lapse of three years, 
during which time several different voyages had been made.ft 





Sec. 9. Quantity “It may be here noticed that in the case of an article, how- 
Silowed.  €Ver noxious with reference to contraband, as, for instance, gun- 


powder itself, a moderate quantity would be considered as part 
of the ship’s stores and intended for its use; and this is not 
unfrequently provided for in treaties.”’{ 

The treaty with Prussia, previously quoted, exempts from 
seizure the quantity of arms and their munitions necessary for 
the use of the ship, and that which every man serving on board 
the vessel or passenger ought to have. 


Sec. 10. Carry. “Of the same nature with the carrying of contraband goods 
anitespatches iS the transportation of military persons or despatches in the 


and despat , 
service of the Service of the enemy. 


a “A neutral vessel which is used as a transport for the enemy’s 
forces is subject to confiscation, if captured by the opposite 
belligerent. Nor will the fact of her having been impressed by 
violence into the enemy’s service exempt her. The master 
cannot be permitted to aver that he was an involuntary agent. 


* Lawrence’s Wheaton, p. 809. t Woolsey, p. 460. 
t Lawrence’s Wheaton, p. 797, #. 
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Were an act of force exercised by one belligerent power on a 
neutral ship or person to be considered a justification for an act, 
contrary to the known duties of the neutral character, there 
would be an end of any prohibition under the law of nations to 
carry contraband or to engage in any other hostile act. If any 
loss is sustained in such a service, the neutral yielding to such 
demands must seek redress from the government which has 
imposed the restraint upon him. As to the number of military 
persons necessary to subject the vessel to confiscation, it is diffi- 
cult to define, since fewer persons of high quality and character 
may be of much more importance than a much greater number 
of persons of lower condition. To carry a veteran general, 
under some circumstances, might be a much more noxious act 
than the conveyance of a whole regiment. The consequences 
of such assistance are greater, and therefore the belligerent has 
a stronger right to prevent and punish it ; nor is it material, in 
the judgment of the prize court, whether the master be igno- 
rant of the character of the service on which he is engaged. It 
is deemed sufficient if there has been an injury arising to the 
belligerent from the employment in which the vessel is found. 
If imposition is practised it operates as force; and if redress is 
to be sought against any person, it must be against those wh~ 
have, by means either of compulsion or deceit, exposed the pro- 
perty to danger; otherwise such opportunities of conveyance 
would be constantly used, and it would be almost impossible, 
in the greater number of cases, to prove the privity of the 
immediate offender.”’* 


“ Assistance may be rendered to an enemy by a neutral in Pratt 


on ou 
ance of mili- 


many other ways than by a supply of such material articles as -_ 


have been already mentioned, particularly by the communica- 
tion of information and orders from the belligerent government 
to its officers abroad, or the conveyance of military passengers. 
Such a proceeding is justly considered as being at variance with 
the duties of a neutral and contrary to the precepts of interna- 
tional law, and may not be inaptly termed guasi contraband.’”’+ 

“It may perhaps be said that a soldier or two, like a package 
or two of contraband articles, might be overlooked ; but it is 
held that to forward officers, especially of high rank, or even a 
single officer, would subject the neutral vessel to confiscation. 


*Dana’s Wheaton, p. 630-5. t Pratt, Law of Contraband, p. liv. 
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A modern case shows the rigor of the English courts in regard 
to such transportation. The Bremen ship Greta was condemned 
in 1855, during the Crimean war, by a prize court at Hong 
Kong, for carrying 270 shipwrecked Russian officers and seamen 
from a Japanese toa Russian harbor, although had this conduct 
been dictated by mere humanity, condemnation could not have 
taken place.’”* 

“ The fraudulently carrying the despatches of the enemy will 
also subject the neutral vessel in which they are transported to 
capture and condemnation. The consequences of such a service 
are indefinite, infinitely beyond the effect of any contraband 
that can be conveyed. ‘ The carrying of two or three cargoes 
of military stores,’ says Sir W. Scott, ‘is necessarily an assistance 
of a limited nature, but in the transmission of despatches may 
be conveyed the entire plan of a campaign that may defeat all 
the plans of the other belligerent in that quarter of the world. 
oeeee It is impossible to limit a letter to so small a size as 
not to be capable of producing the most important consequences. 
It is a service, therefore, which, in whatever degree it exists, can 
only be considered in one character—as an act of the most hostile 
nature. The offence of fraudulently carrying despatches in the 
service of the enemy being then greater than that of carrying 
contraband under any circumstances, it becomes absolutely 
necessary, as well as just, to resort to some other penalty than 
that inflicted in cases of contraband. The confiscation of 
the noxious article, which constitutes the penalty in contraband 
where the vessel and cargo do not belong to the same person, 
would be ridiculous when applied to despatches. There would 
be no freight dependent on their transportation, and therefore 
this penalty could not, in the nature of things, be applied. The 
vehicle in which they are carried must therefore be con- 
fiscated.’ ”’t 

Of the penalty inflicted on the neutral vessel for carrying 
hostile persons and despatches, Mr. Dana says: “ The reason 
is that the neutral is engaged in the belligerent service of the 
enemy. This the other belligerent may prevent, and in order 
to prevent, may inflict adequate penalties to deter all others as 
well as to punish the offender. It is agreed by nations that the 


* Woolsey, Sec. 184. tDana’s Wheaton, p. 635-6. 
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penalty may be the condemnation of the vessel ‘and of any 
property on board which the wrong-doer fairly represents. 

“The question now becomes one of degree. What acts con- 
stitute such a service to the enemy as to entail condemnation? 
On this the safest guides are the decisions of prize courts 
adopted as the acts of nations, and the like national acts in the 
way of treaties and decrees or orders.’’* 

From several cases cited Mr. Dana deduces the following 
doctrines : 


“(1) If a vessel is in the actual service of the enemy as a Decisions of 


transport, she is to be condemned. In such case it is immaterial 
whether the enemy has got her into his service by voluntary 
contract or by force or fraud. It is also in such case immaterial 
what is the number of the persons carried or the quantity or 
character of the cargo; and, as to despatches, the court need 
not speculate upon their immediate military importance. It is 
also unimportant whether the contract, if there be one, is a regular 
letting to hire, giving the possession and temporary ownership 
to the enemy, or a simple contract of affreightment. The truth 
is, if the vessel is herself under the control and management of 
the hostile government, so as to make that government the 
owner pro tempore, the true ground of condemnation should be 
as enemy's property. The interpretation of this technical phrase 
of prize law will cover all such cases. 

“(2) If a vessel is not in the enemy’s service, still, if the 
master knowingly takes for the enemy’s government or its 
agents persons or papers of such a character or destination that 
the transporting of them under the neutral flag is an actual 
belligerent service to the State, it is an unneutral act, which 
forfeits the vessel. If he avers ignorance of the character of 
the persons or papers, all the circumstances are to be considered 
for the purpose of determining not only the truth of his aver- 
ment, but whether his ignorance, though real, is excusable. He 
is bound to a high degree of diligence in such cases, and if the 
circumstances fairly put him on inquiry, which he does not 
properly pursue, he will not be excused. Among these circum- 
Stances are the character of the despaich, as far as shown from 
itself, its source, its destination, the circumstances attending its 
delivery or custody, and the character of the ports of departure 


* Dana’s Wheaton, p. 639, #. 
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and destination of the vessel, as being neutral or hostile. In a 
case of a vessel not in the enemy’s service, but doing such acts 
for his benefit, can she be said to be enemy’s property pro hac 
vice? Inthe Tulip, an American vessel, during the war with 
England, carrying despatches from a British minister to his own 
government from a neutral port under a safe-conduct, agreeing 
to put them on board some homeward-bound British vessel, was 
held to be, pro hac vice, enemy’s property ; but in that case the 
vessel, being American, was condemnable for traitorously aiding 
the enemy, and the form of condemnation was of little conse- 
quence. 

“ (3) It is not an unneutral intervention, entailing a penalty, 
for a neutral to knowingly carry a despatch of a character 
recognized as diplomatic in the international intercourse of 
States. Of this class is a despatch passing either way between 
the enemy’s home-government and its diplomatic agent in a 
neutral country, or between a neutral government and its 
diplomatic agent in an enemy’s country ; and consuls-general 
come within the privilege of this rule. But if the despatches 
are placed in a private vessel of the nation with which the 
ambassador’s nation is at war, and she is captured by a cruiser 
of the former nation, the despatches have no immunity. 

“ The above are the principles laid down by the English prize 
courts and adopted by the British government, which no other 
prize courts have overruled, and no national acts of other States, 
in the way of treaties and permanent orders, have disclaimed.”* 

“ If the ship-master is found guilty of carrying hostile des- 
patches, the ship is liable to condemnation, and the cargo is 
confiscable also, both ‘ ob continentiam delicti’ and because the 
agent of the cargo is guilty. But if the master is not such an 
agent, his guilt will not extend beyond the vessel. 

“This rule, in its general form, if not in its harsher features, 
may be said to have passed into the law of nations.’’¢ 

It has been held by the courts of the United States that a 
neutral may carry despatches from a minister resident in the 
neutral State to a port of the belligerent country to which the 
minister belongs ; if stopped at sea for the purposes of a search, 
his only obligation is to act candidly, and deliver the despatches 
to the enemy of the minister’s government. “Concealment and 


* Dana’s Wheaton, p. 643, #. t Woolsey, Sec. 184. 
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mala fides are taking part with the enemy, and will subject the 
neutral to the penalties inflicted by the law of nations.”* 


“If a neutral who has been in the habit, in the way of his Mail steamers. 


ordinary business, of carrying post-bags to or from a belligerent 
port receives sealed despatches with other letters in the usual 
bags, or if he even receives a separate bundle of despatches 
without remuneration, he cannot be said to make a bargain with 
the belligerent, or to enter his service personally for belligerent 
purposes. He cannot even be said to have done an act of trade 
of which he knows that the effect will be injurious to the other 
belligerent ; despatches may be noxious, but they may also be 
innoxious, and the mere handing over of despatches to him in 
the ordinary course of business affords him no means of judging 
of their quality. A neutral accepting despatches in this manner 
cannot therefore be subjected to a penalty. When again a 
neutral in the way of his ordinary business holds himself out as 
a common carrier, willing to transport everybody who may 
come to him for a certain sum of money from one specified 
place to another, he cannot be supposed to identify himself 
specially with belligerent persons in the service of the State who 
take passage with him. The only questions to be considered 
are whether there is any usage compelling him to refuse to 
receive such persons if they are of exceptional importance, and, 
consequently, whether he can be visited with a penalty for 
receiving them knowingly, and whether, finally, if he is himself 
free from liability, they can be taken by their enemy from on 
board his vessel.”’+ 

As to the last question suggested in the above, it may be said 
that where the subject is touched upon at all in treaties, persons 
in the military service of the enemy are specially excepted from 
the protection afforded by the neutral flag to the persons and 
property of enemy subjects. The language generally used, 
after stipulating for the freedom of goods not contraband, is as 
follows: “It is also agreed, in like manner, that the same 
liberty be extended to persons who are on board a free ship; 
and they shall not be taken out of that free ship unless they are 
officers or soldiers, and in the actual service of the enemy.” 

And, as illustrating the duty of the master of a neutral mail 
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steamer, sailing for an enemy’s port, not to receive as passen- 
gers officers and men of the enemy’s military service, the 
following case may be cited : 

The British mail steamer Teviot, permitted to pass the 
blockade of Vera Cruz maintained by the United States in 
1847, carried as a passenger from Havana to Vera Cruz 
General Paredes, previously President of Mexico. This was 
made the subject of complaint by the United States, and it was 
represented that according to the rules of English prize courts, 
as laid down by Sir Wm. Scott, the Teviot had been rendered 
liable to capture and condemnation. This was not insisted 
upon, but the punishment of the commander of the Teviot was 
asked in order that the disapproval of the British government 
might be shown. 

The government, after an investigation of the affair, informed 
the directors of the company to which the Teviot belonged that 
they were bound to testify in a marked manner their disap- 
proval of the conduct of the commander of the vessel, and he was 
in consequence suspended from his command ; and the company 
publicly and distinctly condemned any act on the part of their 
officers which might be regarded as a breach of good faith 
towards the United States.* 

In discussing the question of the right of taking military 
passengers out of neutral vessels, apparently implied by the 
language of treaties similar to that concluded with Italy in 1871, 
quoted above, Mr. Dana cites several proposals made by the 
United States to the government of Great Britain, in which this 
right was fully admitted, and says: “ From the numerous 
treaties to which reference has been made, many in this century, 
and as late as 1851, and from these proposals of the great 
advocate of neutral rights and trade, a strong argument might 
be made in favor of a right to take military persons in actual 
service from neutral vessels without judicial proceedings against 
the vessels. Yet it is out of harmony with the practice of 
modern times in cognate cases. The proper rule would seem 
to be that, if there is no probable cause for thinking the vessel in 
fault in carrying them, and as no prize proceedings can be had 
against the persons, the persons should not be taken out of the 
vessel. But, if the case warranted proceedings against the 
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vessel on grounds of probable cause to believe her in fault, she 
should be brought in for proceedings, and the persons held as 
prisoners of war, on the responsibility of the State to the neutral 
flag, until the case is determined. Still it must be admitted that 
the subject is an embarrassing one, whether the right to take 
such persons be generally conceded, or be coupled with prize 
proceedings against the vessel, and seems to present a case for 
some special proceedings of a peculiar character, arranged by 
convention, on national guaranties.”* 

“ Vessels not being subject to a penalty for carrying despatches 
in the way of ordinary business, packets of a regular mail line 
are exempted as of course ; and merchant vessels are protected 
in like manner when, by municip:! regulations of the country 
from the ports of which they hzve sailed, they are obliged to 
take on board all government despatches, or letters sent from 
the post- offices. 

“ The great increase which has taken place of late years in the 
number of steamers plying regularly with mails has given im- 
portance to the question whether it is possible to invest them 
with further privileges. At present, although secure from con- 
demnation, they are no more exempted than any other private 
ship from visit; nor does their own innocence protect their 
noxious contents, so that their post-bags may be seized on 
account of despatches believed to be within them. But the 
secrecy and regularity of postal communication is now so neces- 
sary in the intercourse of nations, and the interests affected by 
every detention of a mail are so great, that the practical 
enforcement of the belligerent right would soon become intoler- 
able to neutrals. Much tenderness would no doubt be shown 
in a naval war to mail vessels and their contents ; and it may be 
assumed that the latter would be seized under very exceptional 
circumstances. France in 1870 directed its officers that ‘ when 
a vessel subjected to visit is a packet-boat engaged in postal 
Service, and with a government agent on board belonging to 
the State of which the vessel carries the flag, the word of the 
agent may be taken as to the character of the letters and des- 
patches on board’; and it is likely that the line of conduct 
followed on this occasion will serve as a model to other belliger- 
ents. At the same time it is impossible to overlook the fact 
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that no national guarantee of the innocence of the contents of a 
mail can really be afforded by a neutral power. No govern. 
ment could undertake to answer for all letters passed in the 
ordinary manner through its post-offices. To give immunity 
from seizure as of right to neutral mail-bags would therefore be 
equivalent to resigning all power to intercept correspondence 
between the hostile country and its colonies, or a distant expe- 
dition sent out by it; and it is not difficult to imagine occasions 
when the absence of such power might be a matter of grave 
importance. 

“ No usage has hitherto formed itself on the subject. During 
the American Civil War it was at first ordered by the govern- 
ment of the United States that duly authenticated mail-bags | 
should either be forwarded unopened to the foreign department 
at Washington, or should be handed after seizure to a naval or 
consular authority of the country to which they belonged, to be 
opened by him, on the understanding that documents to which 
the belligerent government had a right should be delivered to 
it. On the suggestion of the English government, which 
expressed its belief ‘ that the government of the United States 
was prepared to concede that all mail-bags, clearly certified to 
be such, should be exempt from seizure or visitation,’ these 
orders were modified ; and the naval officers were directed, in 
case of capture of vessels carrying mails, to forward the latter 
unopened to their destination.””* 

The Trent The question, can persons other than those in the actual 
"military service of a belligerent ever be taken out of neutral 
vessels, received a very thorough discussion in the Trent affair, 
and that case may be regarded as settling the question finally 

in the negative. 

The circumstances are so well known that they need not be 
given at length here. The case resolved itself into the broad 
question, has the belligerent the right to take from a neutral 
vessel, under any circumstances, the persons of enemies not in 
the military service? Widely different views were at first held 
by the authorities of the United States and Europe; the states- 
men and text-writers of Europe, without exception, condemning 
the action of Captain Wilkes in taking Messrs. Mason and 
Slidell out of the Trent; while the American writers were 
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almost unanimous in sustaining his action as being authorized 
by principles of international law. 

Mr. Welles, the Secretary of the Navy, even went so far as to 
write Captain Wilkes, congratulating him on the “ great public 
service he had rendered in the capture of the rebel emissaries,” 
cautioning him, however, that his forbearance in not sending 
the Trent into port for trial before a prize court “must not be 
permitted to constitute a precedent hereafter for infractions of 
neutral obligations.” 

On the demand of the British government the Confederate 
commissioners were, with their secretaries, restored to the pro- 
tection of the English flag, and the affair terminated peaceably, 
although it had nearly involved the two nations in war. 

“It is believed that for the opposite conclusions arrived at by 
American and Continental jurists there is a ready solution in 
the former basing their arguments on the authority of adjudica- 
tions, ever heretofore recognized as binding interpretations of 
the law of nations, both by the Admiralty Courts of the United 
States and of England; while the statesmen of France and of 
other powers who proffered their counsels relied on those theo- 
retical principles which, equally with them, we have desired to 
see incorporated into the code of international law, but which 
can only be obligatory when sanctioned by conventions, which 
England has ever refused to enter into with us.”* 

“This celebrated case can be considered as having settled but Dana on the 
one principle, and that had substantially ceased to be a disputed a 
question ; viz., ‘hat a public ship, though of a nation at war, 
cannot take persons out of a neutral vessel at sea, whatever may 
be the claim of her government on those persons. It is to be 
borne in mind that Earl Russell, in his demand, makes no refer- 
ence to the diplomatic character of Mason and Slidell, or to any 
special right of exemption in this case. He presents the naked 
case that a United States ship of war had taken persons from 
an innocent British neutral vessel at sea. To his reclamation 
against such a proceeding the United States were only too glad 
to assent ; considering it as a triumph of their own principles, 
secured by their own decision, made against a strong national 
feeling in the particular case on the demand of the only power 
that had ever contended for the opposite doctrine. 
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“Beyond this the Trent case settles nothing. Mr. Seward 
considered the persons to be contraband of war from the nature 
of their office and the position of the power they assumed to 
represent. This was denied by Earl Russell, and left unsettled. 
Mr. Seward considered that the ferminz of the voyage of the 
Trent were immaterial, as the destination of the persons was 
certain, and she knowingly took them on their way. Earl 
Russell contends that the neutral er mini were conclusive in her 
favor; and this was left unsettled. Earl Russell claimed for 
private mail-vessels no immunity, but only a more careful con- 
sideration. Mr. Seward restores the persons on the ground 
that, if a captor relinquishes his prize without necessity, he 
cannot take persons or cargo out of her as contraband —a prin- 
ciple well established in the law of nations. But the ground on 
which the British government put their demand—that persons 
could not be taken out of a neutral vessel by a belligerent, what- 
ever the claim upon them—must be considered as settling that 
doctrine in favor of the historical American position, as there is 
now no nation to call it into question.”* 

Lord Russell's Mr. Hall says of Lord Russell’s despatch to Lord Lyons of 

‘0 Mr. ° 

Seward. January 23, 1862: “He denied that the capture of Messrs. 
Mason and Slidell was simply irregular in its incidents, and 
maintained that they were not liable to capture at all; but he 
rested the immunity which he claimed for them on the privilege 
of receiving diplomatic agents from belligerent States accorded 
by the practice of nations to neutral States, and on the necessity 
that contraband articles shall have a hostile, and not a neutral 
destination; he even seems, by quoting, without comment, a 
passage from Bynkershoek, in which soldiers are classed with 
arms and other articles of use in war, to favor the view that at 
least persons who are in the military service of the State may 
be treated as contraband. 

“It is to be regretted that Lord Russell did not address him- 
self to the refutation of the doctrine that persons can be con- 
traband of war. For the reasons mentioned above, however, 
there need be no hesitation in rejecting it. In the words of Mr. 
Bernard, ‘ it is incorrect to speak of the conveyance of persons 
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in the military or civil employment of a belligerent as if it were 
the same thing as the conveyance of contraband of war, or as 
if the same rules were applicable to it. It is a different thing, 
and the rules applicable to it are different.’ If a vessel is so 
hired by a belligerent that he has entire control over it to the 
extent of his special needs, the ship itself is confiscable as 
having acquired an enemy character, and the persons on board 
become prisoners of war. If, on the other hand, belligerent 
persons, whatever their quality, go on board a neutral vessel as 
simple passengers to the place whither she is in any case bound, 
the ship remains neutral, and covers the persons on board with 
the protection of her neutral character.”* 

Before accepting this last statement it would be well to con- 
sider the effect of allowing neutral mail-steamers the privilege 
of carrying as passengers the enemy’s officers and men to and 
from their home ports—cases of which would be very likely to 
occur in modern war. Access to ports under blockade even is 
generally permitted to mail-steamers at present, and such a 
privilege as is claimed for them above would be exceedingly 
dangerous to a belligerent, and is not likely to be conceded by 
any nation engaged in war. 

The present usage among nations is for neutral governments 
to issue proclamations notifying their subjects of the existence 
of a state of war, and warning them against rendering any 
service to either belligerent, or engaging in contraband trade, 
which they then do at their own risk. But it is not held to be 
the duty of neutral governments to take any measures to 
prevent trade with a belligerent in contraband goods. The 
responsibility of preventing such trade rests with the injured 
belligerent, and he is invested with power by the law of nations 
to inflict punishment for offences committed against him by 
neutral individuals. 

“It is not the practice of nations to undertake to prohibit 
their own subjects, by previous laws, from trafficking in articles 
contraband of war. Such trade is carried on at the risk of those 
engaged in it, under the liabilities and penalties prescribed by 
the law of nations or particular treaties.. If it be true, there- 
fore, that citizens of the United States have engaged in a com- 
merce by which Texas, an enemy of Mexico, has been supplied 
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with arms and munitions of war, the government of the United 
States, nevertheless, was not bound to prevent it, could not have 
prevented it without a manifest departure from the principles 
of neutrality, and is in no way answerable for the consequences, 
..... The 18th article (of the treaty between the United 
States and Mexico) enumerates those commodities which shall 
be regarded as contraband of war, but neither that article nor 
any other imposes on either nation the duty of preventing, by 
previous legislation, commerce in such articles. Such commerce 
is left to its ordinary fate according to the law of nations.” 

The above opinion of Mr. Webster, quoted by Mr. Lawrence, 
was cited in Parliament by the Solicitor General in February, 
1862, and the principle laid down in it adopted by the govern- 
ment of Great Britain. Mr. Layard said, in reference to con- 
traband trade carried on by British subjects, and after quoting 
the Foreign Enlistment Act of Great Britain: ‘“ That act does 
not touch in any way whatever private merchant vessels, which 
may Carry cargoes, contraband or not contraband, between this 
country, or any of the dominions of Her Majesty, and any port 
in a belligerent country, whether under blockade or not; and 
the government of this country and the governments of our 
colonial possessions have no power whatever to interfere with 
private vessels under such circumstances. 

“It is perfectly true that in the Queen’s proclamation there 
is a general warning at the end, addressed to all the Queen’s 
subjects, that they are not, either in violation of their duty to 
the Queen as subjects of a neutral sovereign, or in violation or 
contravention of the law of nations, to do various things, one of 
which is carrying articles considered and deemed to be contra- 
band of war, according to law or the modern usages of nations, 
for the use and service of either of the contending parties. That 
warning is addressed to them to apprise them that if they do 
these things they will have to undergo the penal consequences 
by the statute or by the law of nations in that behalf imposed 
or denounced. In those cases in which the statute is silent the 
government are powerless and the law of nations comes in. 

“ The law of nations exposes such persons to have their ships 
seized and their goods taken and subjected to confiscation, and 
it further deprives them of the right to look to the government 
of their own country for any protection. And this principle of 
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non-interference in things which the law does not enable the 
government to deal with, so far from being a violation of the 
duty of neutrality—which the government are sincerely anxious 
to comply with—is in accordance with all the principles which 
have been laid down by jurists, and more especially by the great 
jurists of the United States of America.’”* 

Some writers question the propriety of the neutral govern- 
ment limiting its action to a mere warning against contraband 
trade, and would make it one of the duties of neutrality to 
prevent it altogether. 

Phillimore holds that articles of contraband cannot lawfully 
be sold to a belligerent even within the territory of the neutral 
State. “If it be the true character of the neutral to abstain 
from every act which may better or worsen the condition of a 
belligerent, the unlawfulness of any such sale is a necessary 
conclusion from these premises. For what does it matter where 
the neutral supplies one belligerent with the means of attacking 
another? How does the question of the locality, according to 
the principles of eternal justice and the reason of the thing, 
affect the advantage to one belligerent or the injury to the 
other accruing from this act of the alleged neutral ?”’f 

He would place the sale of contraband to a belligerent, then, 
on the same footing with enlisting in his service. 

Professor Woolsey states the general rule of non-interference 
with contraband trade by neutral governments, but says: “All 
admit that when the act of exportation from the neutral 
territory begins, an act of violation of neutrality on the part of 
some one commences. The question may still be asked 
whether the government of the neutral is not bound to inter- 
fers when it has evidence that its subjects are thus aiding a 
belligerent against a friend, and is not bound also to acquaint 
itself with such evil intentions. In the present state of the law 
of nations this is not felt to be obligatory, although such trade 
is immoral, and tends to produce lasting national animosities. 
A juster and humaner policy would make all innocent trade 
with the enemy free, and require a neutral to pass stringent and 
effectual laws against contraband trade.’”’t 


* Lawrence’s Wheaton, pp. 813-14, #. 
| Phillimore, Vol. III, Secs. 230-233. 
t Woolsey, Sec. 178. 
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“ A neutral merchant ought not to forget that the duties 
which the law of nations imposes on him flow from the same 
principle which ought to control the action of his government 
as a neutral government ; that, where he supplies to the enemy 
of a belligerent munitions or other articles contraband of war, 
or relieves, with provisions or otherwise, a blockaded port, he 
makes himself personally a party to a war in which, as a neutral, 
he has no right to engage ; that, under such circumstances, his 
property is justly treated as the property of an enemy ; and 
that the observance of those rules which the law of nations 
prescribes for his conduct is a high moral duty.”* 


* Blatchford, Prize Cases, p. 412. The Stephen Hart. 




















PART VI. 


THE RIGHT OF SEARCH. 





No duty entrusted to a naval officer is more delicate than the Sec.:. 2. ote of 


exercise of the belligerent right of search. To avoid all just 
cause of offence to the neutral, and at the same time to take 
measures necessary to protect the interests of his government, 
requires sound judgment, with a due consideration for the rights 
and feelings of others. Under any circumstances the exercise 
of this right will be felt as an annoyance by the neutral, and it 
is the duty of the officer enforcing it to make this annoyance as 
little as possible, while insisting upon obtaining its full ends. 

The right itself rests upon the necessity of self-preservation ; 
and although its exercise has sometimes been questioned by 
neutrals, and efforts made to resist it, as by the conventions of 
armed neutrality of the Northern European nations in 1780 and 
1801, such efforts have not been successful, and the right of 
search is to-day regarded as one of the unquestioned principles 
of international law. 

“In order to enforce the rights of belligerent nations against 
the delinquencies of neutrals, and to ascertain the real as well as 
the assumed character ofvall vessels on the high seas, the law of 
nations arms them with the practical power of visitation and 
search. The duty of self-preservation gives to belligerent 
nations this right. It is founded upon necessity, and is strictly 
and exclusively a war right, and does not rightfully exist in time 
of peace, unless conceded by treaty. All writers upon the law 
of nations, and the highest authorities, acknowledge the right in 
time of war as resting on sound principles of public jurispru- 
dence, and upon the institutes and practice of all great maritime 
powers.’”’* 





“ The right of visitation and search of neutral vessels at sea Importance of 


is a belligerent right, essential to the exercise of the right of 
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capturing enemy’s property, contraband of war, and vessels 
committing a breach of blockade. Even if the right of captur- 
ing enemy’s property be ever so strictly limited, and the rule of 
Sree ships free goods be adopted, the right of visitation and 
search is essential, in order to determine whether the ships 
themselves are neutral, and documented as such, according to 
the law of nations and treaties; for, as Bynkershoek observes, 
‘it is lawful to detain a neutral vessel in order to ascertain, not 
by the flag merely, which may be fraudulently assumed, but by 
the documents themselves on board, whether she is really 
neutral.’ Indeed, it seems that the practice of maritime captures 
could not exist without it. Accordingly the text-writers gen- 
erally concur in recognizing the existence of this right. 

“ The international law on this subject is ably summed up by 
Sir W. Scott, in the case of the Maria, where the exercise of the 
right was attempted to be resisted by the interposition of a 
convoy of Swedish ships of war. In delivering the judgment 
of the High Court of Admiralty in that memorable case, this 
learned civilian lays down the three following principles of law: 

“1, That the right of visiting and searching merchant ships 
on the high seas, whatever be the ships, the cargoes, the 
destinations, is an incontestable right of the lawfully commis- 
sioned cruisers of a belligerent nation. 

“ 2, That the authority of the neutral sovereign being forcibly 
interposed, cannot legally vary the rights of a lawfully com- 
missioned belligerent cruiser. ‘The only security known to 
the law of nations upon this subject, independently of all special 
covenant, is the right of personal visitation and search, to be 
exercised by those who have the interest in making it.’ 

“3. That the penalty for the violent contravention of this 
right is the confiscation of the property so withheld from 
visitation and search.”* 

, paps The agreement among text-writers as to the right of search 
extends no further than its bare existence, a wide difference 
being found in their opinions as to the objects to be attained 
and the extent to which a search may be carried. 

“ The right of search is by its nature confined within narrow 
limits, for it is merely a method of ascertaining that certain 
specific violations of right are not taking place, and would 
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otherwise be a great violation itself of the freedom of passage 
on the common pathway of nations. 

“ In the first place, it is only a war right. The single excep- 
tion of this is that a nation may lawfully send a cruiser in 
pursuit of a vessel which has left its port under suspicion of 
having committed a fraud upon its revenue laws or some other 
crime. This is merely the continuation of a pursuit beyond the 
limits of maritime jurisdiction with the examination conducted 
outside these bounds, which, but for the flight of the ship, might 
have been conducted within. Jn the second place, it is appli- 
cable to merchant ships alone. Vessels of war, pertaining to the 
neutral, are exempt from its exercise, both because they are not 
wont to convey goods, and because they are, as a part of the 
power of the State, entitled to confidence and respect. If a 
neutral State allowed or required its armed vessels to engage in 
an unlawful trade, the remedy would have to be applied to the 
State itself. To all this we must add that a vessel in ignorance 
of the public character of another, for instance, suspecting it to 
be a piratical ship, may without guilt require it to lie to, but the 
moment the mistake is discovered all proceedings must cease. 
In the third place, the right of search must be exerted in such 
a way as to attain its object, and nothing more. Any injury 
done to the neutral vessel or its cargo, any oppressive or insult- 
ing conduct during the search, may be good ground for a suit 
in the court to which the cruiser is amenable, or even for inter- 
ference on the part of the neutral State to which the vessel 
belongs.””* 

Rear-Admiral Dahlgren says of the objects and extent of the 
right of search : 

“There are several purposes, all external and relating to 
things international—equality of independent flags—as to which 
no definition is agreed on, but varying, and the subject of 
question and dispute, ending even in war. 

“1st. Examination of papers to prove nationality only. 

“2d. Examination of papers to prove cargo and lawfulness of 
voyage. 

“3d. Examination of the ship in continuation of the same 
purpose, or really search. 

“The French visite may mean any or all of these, even the 
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greatest; while the English ‘ visit’ and ‘search’ may extend 
no further than the least. Wheaton pronounces them equivalent, 

“The Spanish Admiral Pareja described exactly the meaning 
of visitar, and included only the examination of papers, and 
that in a limited sense, except in certain cases.’’* 

Hautefeuille on  Hautefeuille makes a distinction between “ visit” and “search,” 
jue difference confining the first to a simple inspection of the ship’s papers, 
and search. showing the nationality, voyage and cargo, and says that all the 

requirements of the belligerent arising from considerations of 
self-defence are satisfied when the regularity of those papers is 
established. He considers the actual search of a ship an act of 
jurisdictional authority, to be exercised only by the government 
to which the vessel belongs, and, as such, denied to the bellig- 
erent. No means, he says, should be used to discredit the official 
papers found on board, such as opening hatches and interro- 
gating the crew.f 

This doctrine is not accepted by English and American Prize 
Courts, they holding the right of the belligerent to carry the 
examination beyond the papers if any reason is discovered to 
doubt their correctness. 

Decision incase ‘‘ Naturally, the first object of the visitation and search of a 
tok "8 neutral vessel by a belligerent cruiser is to examine the ship's 

documents and papers, and to-ascertain her nationality, her port 
of departure, her destination, her lading, and the evidences of 
its character and ownership, so far as those particulars are 
determined by the papers on board. The next step is, if cir- 
cumstances of a suspicious bearing are discovered, indicating 
her employment to be in violation of good faith and honest 
neutrality, to seize the vessel and cargo and submit them to 
adjudication before a prize court of the belligerent power which 
makes the arrest. This right is conceded and exercised by all 
maritime nations in time of war, in respect to the transportation 
by sea of contraband of war... . It will also be found that the 
right of search may be made effective by an examination of the 
lading as well as the papers of the vessel, restrained always 
within the limits of a fair and reasonable reserve.” t 

Sec. 3. Manner Mr. Seward, under date of August 8, 1862, wrote to Mr. 
oeconie™€ Welles, Secretary of the Navy: “It is the duty of the naval 


search. 
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officers to be vigilant in searching and seizing vessels, of what- 
ever nation, which are carrying contraband of war to the insur- 
gents of the United States; but it is equally important that the 
provisions of the maritime law, in all cases, be observed and 
respected. I am directed by the President to ask you to give 
the following instructions, explicitly, to the naval officers of the 
United States, namely : 

“First. That under no circumstances will they seize any 
foreign vessel within the waters of a friendly nation. 

“Second. That in no case are they authorized to chase and 
fire at a foreign vessel without showing their colors and giving 
her the customary preliminary notice of a desire to speak and 
visit her. 

“Thirdly. That when the visit is made, the vessel is not then 
to be seized without a search, carefully made, so far as to render 
it reasonable to believe that she is engaged in‘carrying contra- 
band of war to the insurgents and to their ports, or otherwise 
violating the blockade ; and that if it shall appear that she is 
actually bound and passing from one friendly or so-called 
neutral port to another, and not bound or proceeding to or from 
a port in the possession of the insurgents, then she cannot law- 
fully be seized. 

“ And, finally, that official seals or locks or fastenings of foreign 
authorities are in no case, nor under any pretext, to be broken, or 
parcels covered by them read by any naval authorities of the 
United States; but all bags or other things carrying such parcels, 
and duly sealed or fastened by foreign authorities, will be, in the 
discretion of the United States officer to whom they may come, 
delivered to the consul, commanding naval officer, or legation 
of the foreign government, to be opened upon the understanding 
that whatever is contraband or important as evidence concerning 
the character of a captured vessel will be remitted to the prize 
court or to the Secretary of State at Washington, or such sealed 
bags or parcels may be at once forwarded to this Department, 
to the end that the proper authorities of the foreign government 
may receive the same without delay. 

“ The President desires especially that naval officers may be 
informed that the fact that a suspected vessel has been indicated 
to them as cruising in any limits which have been prescribed to 
them by the Navy Department, does not in any way authorize 
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them to depart from the rules of visitation, search and capture 
prescribed by the law of nations.” 

These instructions were so far modified subsequently as to 
authorize forwarding all mail-bags to their proper destination 
at once. They are now embodied in the United States Navy 
Regulations.* 

yyy a. The following directions for conducting visitation and search 
ae Sends. were given in the order of blockade of the Spanish Admiral 
Pareja in 1865, in the Pacific, and are more explicit even than 

the instructions above quoted : 

“1. On deciding to board and examine a merchant vessel, 
you will hoist the national ensign and fire an unshotted gun, on 
which intimation the merchant vessel should heave to and await 
the boarding party with her colors hoisted. If she does not, 
you will manceuvre so as to compel her to do so. 

“2. If the merchant vessel heaves to at once and shows her 
flag, you will keep at such distance from her as you may deem 
convenient, according to the state of the wind and sea, or other 
circumstances not possible to foresee, and keeping in view 
always the safety of the boat sent to board. 

“3. As soon as the merchant vessel heaves to you will send 
a small boat with an officer, who, accompanied by only two or 
three men, will go on board and proceed to verify the nationality, 
the class and the cargo of the vessel, and whether engaged or 
not in illegal commerce; that is, carrying any contraband of 
war. For which purpose the officer will require the captain to 
exhibit his sea-letter or passport, crew-list and bill of health 
from port of departure, by means of which he can ascertain the 
nationality of the vessel and the lawfulness of her voyage. 

“If from this scrutiny it shall appear that the vessel visited 
is neutral, and is also bound to a neutral port, the examination 
is finished, and the officer is to leave the vessel at liberty, with- 
out inquiry into the nature of her cargo, endorsing her papers 
accordingly. 

“If the vessel boarded should be bound to a port of the 
enemy, the officer, besides examining the papers already named, 
must demand of the captain those which prove the character of 
the cargo; and if it appears from these that there is no contra- 
band on board, the examination is terminated and the vessel at 





* Regulations, 1876, p. 135. 
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liberty, endorsed as already indicated. But if the papers show 
that there is contraband on board, you will take possession of 
the vessel, taking care, however, even in the latter case, that the 
hatches are not to be opened, nor closets nor chests, in order 
to see if there be other suspicious papers or merchandise. 

“] must here repeat the caution given you previously, that 
the examination of a ship’s papers is of the utmost importance, 
since they constitute the foundation on which depends the 
validity or invalidity of the capture. 

“If in consequence of this examination the vessel becomes a 
prize, the officer will take possession of all her papers, giving 
to the captain a receipt therefor, and will cause him to make 
sail so as to approach the boarding vessel, which will then 
return to her station.” 

Existing treaties of the United States contain the following sec. 4. Treaties 
directions in regard to exercising the right of search: — 

The treaty with Algiers, 1816, permits two persons only to 
go on board the neutral vessel to make the examination, and 
confines this to verification of the ship’s papers showing 
nationality.* 

The same stipulations are found in the treaties with Tripoli, 
1805, and Tunis, 1824. Nothing is said in any of the above 
treaties as to voyage and cargo of the vessel that may be 
visited. 

The treaty with Bolivia, 1858, requires the vessel of war 
making the visit to remain at a convenient distance, and to send 
a boat, with two or three men only, to make an examination of 
the papers concerning the ownership and cargo of the vessel. 
The neutral master is not to be required to go on board the 
examining vessel to exhibit his papers or for any other purpose. 
The same stipulations are contained in the treaties with the 
Dominican Republic, 1867, Hayti, 1864, and Italy, 1871. 

The treaty with the United States of Colombia, 1846, contains pistance to be 
the same agreement as to the number of persons to be allowed ie — 
on board, but requires the examining vessel to remain out of 
cannon-shot, unless in stress of weather. The same language is 
used in the treaties with Ecuador, 1839, Guatemala, 1849, Mexico, 
1848, San Salvador, 1850, Spain, 1795, and Holland, 1782. 





*U. S. Treaties, 1873, “ Algiers,” p. 20. See Tunis, Tripoli, Bolivia, 
Italy, &c. 
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The treaties with Prussia, 1828, and Morocco, 1836, say 
nothing of the distance at which the examining vessel shall 
remain, but contain the same stipulations otherwise as to 
number of persons allowed to go on board. 

The treaty with Sweden and Norway, 1827, requires the 
vessels of each party to be furnished with sea-letters and mani- 
fests of cargo, which must be exhibited when demanded, but 
nothing is said of the manner of boarding. Opening hatches 
or boxes or any packages, until the cargo is landed in presence 
of officers appointed by a court, is prohibited. 

Other treaties made by the United States, containing stipula- 
tions regulating the right of search, are obsolete. All others 
are silent on this subject. 

lee dances. All treaties regulating the right of visitation and search 
provide for compensation for unjust detention, prohibit any vio- 
lence, extortion, or insult offered to persons on board the neutral 
vessel, and prescribe punishment for violations of this stipula- 
tion. 

Rear-Admiral Dahlgren says of the treaty agreements of the 
United States: “Thus the political course of our government 
has bound the United States to the utmost restriction that 
neutral interests could ask for in prosecuting the search for con- 
traband, as far as Spain, Holland, Sweden and Prussia are con- 
cerned, and the American States. The most important interests 
are left to depend on the honesty of mere sets of papers, whose 
very signatures our officers are unacquainted with. Contraband 
may lie beneath every hatch, under the guise of ‘ hardware’ on 
the manifests and certificates, according to the common practice 
during the war of the rebellion. But all examination of the fact 
by the captor is forbidden.”* 

Sec. 5. Search The inter-visitation of ships at sea is a branch of the law of 
ofpiracy and self-defence, and is, in point of fact, practised by the public 
theslave vessels of all nations, including those of the United States, when 
trade. ‘ . . . 

the piratical character of a vessel is suspected. The right of 
visit is conceded for the sole purpose of ascertaining the real 
national character of the vessel sailing under suspicious circum- 
stances, and is wholly distinct from the right of search. It has 
been termed by the Supreme Court of the United States the 





* Dahlgren, p. 104. 
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right of approach for that purpose, and it is considered to be 
well warranted by the principles of public law and the usages 
of nations.’’* 

“Even public vessels suspected of piracy may be called to 
account upon the ocean. Whether the detention of a vessel 
unjustly suspected of piracy may not be a ground for a claim 
of damages may be made a question.” 

“The neutral right of visitation and search, in reference to 
the slave trade, has even been conceded by the European gov- 
ernments of Austria, France, Great Britain, Prussia and Russia, 
who were parties to the Quintuple Treaty at London, of Decem- 
ber, 1841. This treaty was subsequently ratified by all the 
contracting parties except France, who remained bound only 
to a restrictive right of search under the conventions of 1831 
and 1833.’ 

This reciprocal right of search of vessels suspected of em- 
ployment in the slave trade has been agreed to by treaty 
between the United States and Great Britain, but within certain 
defined limits only, and with the sole purpose of suppressing 
that trade. 

The treaty of 1862, with its additional article of February 
17th, 1863, allows the vessels of either country, under sus- 
picion of being engaged in the slave trade, to be searched and 
detained, or sent into certain ports for trial, by the cruisers of 
the respective governments that are provided with the special 
instructions for such duty required by the treaty. The right 
thus conceded can be exercised only within two hundred miles 
of the African coast, south of the thirty-second parallel of north 
latitude, and within thirty marine leagues of the coasts of Cuba, 
Puerto Rico, San Domingo and Madagascar.§ 

“It is admitted by all that within the waters which may be 
called the territory of nations, as within a marine league, or in 
creeks and bays, the vessel of a friendly State may be boarded 
and searched on suspicion of being engaged in unlawful com- 
merce or of violating the laws concerning revenue. But further 
than this, on account of the ease with which a criminal may 
escape beyond the proper sea-line of a country, it is allowable 


* Kent, p. 160, #. t Woolsey, Sec. 195. } Kent, p. 160, x. 
§U. S. Treatiés, 1873, ‘Great Britain,” pp. 390-402. 





Treaty of 1862. 


Sec. 6. Munici- 
pal right of 
search, 








Sec. 7. Resist- 
ance to search, 





518 MARINE INTERNATIONAL LAW. 


to chase such a vessel into the high sea, and then execute the 
arrest and search which flight had prevented before. Further- 
more, suspicion of offences against the laws, taking their com- 
mencement in the neighboring waters beyond the sea-line, will 
authorize the detention and examination of the supposed 
criminal.””* 

“Tt is plain, from the reality of the right of search, that an 
obligation lies on the neutral ship to make no resistance. The 
neutral is in a different relation to the belligerents than the 
vessels of either of them to the other. These can resist, can 
run away, unless their word is pledged, but he cannot. Annoy- 
ing as the exercise of this right may be, it must be submitted to, 
even as innocent persons are bound to submit to a search-war- 
rant for the sake of general justice. Any resistance, therefore, 
or attempt to escape, or to get free from the search or its conse- 
quences, by force, if they do not bring on the destruction of the 
vessel at the time, may procure its confiscation, even though it 
had been engaged in a traffic entirely innocent.’’t 

Sir William Scott said, in the decision already quoted: “ But 
I stand with confidence upon all principles of reason—upon the 
distinct authority of Vattel—upon the institutes of other great 
maritime countries, as well as those of our own country, when I 
venture to lay it down that by the law of nations, as now under- 
stood, a deliberate and continued resistance to search, on the 
part of a neutral master, to a lawful cruiser, is followed by the 
legal consequence of confiscation.” 


Resistancemade ‘In the case of the Maria the resistance of the convoying 


by convoy. 


ship was held to be a resistance of the whole fleet of merchant 
vessels under convoy, and subjected the whole to confiscation. 
This was a case of neutral property condemned for an attempted 
resistance by a neutral armed vessel to the exercise of the right 
of visitation and search by a lawfully commissioned belligerent 
cruiser. But the forcible resistance by an enemy master will 
not, in general, affect neutral property laden on board an enemy’s 
merchant vessel ; for an attempt on his part to rescue his vessel 
from the possession of the captor is nothing more than the 
hostile act of a hostile person, who has a perfect right to make 
such an attempt.”’t 


* Woolsey, Sec. 194. t Jbid, Sec. 190. 
t Lawrence’s Wheaton, p. 855. 
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“Capture of a vessel takes place— 

“1, When visit and search are resisted. 

“2. When it is either clear or there is fair ground for sus- 
pecting, upon evidence obtained by the visit, that the vessel is 
engaged in an illicit act, or that its cargo is liable to confiscation. 

“3. When from the absence of essential papers the true 
character of the ship cannot be ascertained.”* 

The exemption of vessels under convoy from visitation and 
search cannot be said to be established as a principle of interna- 
tional law, and it is indeed held by some writers that no such right 
exists or is likely to be recognized, but its convenience is so 
great to both neutrals and belligerents that such a stipulation is 
frequently found in modern treaties. Whatever may be said 
of the unquestioned right of search possessed by a belligerent 
cruiser, except where restricted by treaty provisions, it may be 
presumed that a belligerent would to-day hardly insist on the 
exercise of this right in the case of neutral vessels under 
convoy of a vessel of war of their own country, unless under 
peculiar circumstances. 

“ The right of convoy, although not yet a part of international 
law, apparently approaches such a destiny, as it is now received 
by many jurists, and engrafted into the conventional law of almost 
all nations. Whether, as some put it, the word of honor of the 
commander of the convoying vessel ought to be sufficient proof 
may fairly be doubted. The French orders to their naval 
Officers, issued in 1854 for the war with Russia, deserve notice 
for contemplating this point. ‘ You shall not,’ say they, ‘ visit 
vessels which are under the convoy of an allied or neutral ship 
of war, and shall confine yourselves to calling upon the com- 
mander of the convoy for a list of the ships placed under his 
protection, together with his written declaration that they do 
not belong to the enemy, and are not engaged in any illicit 
commerce. If, however, you have occasion to suspect that the 
commander of the convoy has been imposed upon, you must 
communicate your suspicions to that officer, who should alone 
proceed to visit the suspected vessel.’ ”t 

Hautefeuille expresses the following opinion in regard to the 
right of convoy : 


* Hall, p. 646. t Woolsey, Sec. 191. 
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The belligerent cruiser that desires to know the nationality of 
merchant vessels under convoy, and be assured of their absolute 
neutrality—that is to say, that they are not engaged in carrying 
contraband of war, the only points to be determined by a visit— 
should address the commander of the convoying vessel and be 
satisfied with his verbal declaration, or at most his word of 
honor, that the vessels under his protection are the property of 
neutral subjects, and are not carrying contraband when bound 
to a port of the enemy. The neutral government is directly 
responsible for any fraud or violation of the neutral obligations 
committed by convoyed vessels under the protection of its flag, 
and it is to that government that the injured belligerent must 
look to obtain redress. 

Convoy by He discusses also the question whether a merchant vessel 

neutal. Can place itself under the convoy of another neutral flag, and 

decides that such protection can be given by a State only to 

vessels under its own flag, since the declaration of the com- 

mander of the convoying vessel, by which the exemption from 

visitation is secured, can be complete as to vessels of his own 
nationality alone.* 

Ortelan’s views, | M. Ortolan insists strongly on the recognition of the right of 
convoy, and holds that, even where no treaty stipulations exist 
as to convoy, the vessels of war of a belligerent have no right 
to examine merchant vessels under convoy of their own flag. 
The declaration of the commander of the vessel of war as to their 
nationality and lawfulness of trade engaged in must be accepted. 

Sec. 10. Objec . As said in the preceding section, the right of a nation to claim 

tight ofeon- €Xemption from visitation and search for its merchant ships 

a when convoyed by a vessel of war is disputed by some writers, 
generally English and American, who accept fully the principles 
laid down by Lord Stowell. 

Kent, Kent says: “ Two powers may agree among themselves that 
the presence of one of their armed ships along with their 
merchant ships shall be mutually understood to imply that 
nothing is to be found in that convoy of merchant ships incon- 
sistent with amity or neutrality. But no belligerent power can 
legally be compelled, by mere force, to accept of such a pledge; 
and every belligerent power who is no party to the agreement 





* Hautefeuille, Vol. III, pp. 157 -166. t Ortolan, Vol. II, p. 271- 
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has a right to insist on the only security known to the law of 
nations on this subject, independent of any special covenant, and 
that is the right of personal visitation and search to be exercised 
by those who have an interest in making it. The penalty for 
the violent contravention of this right is the confiscation of the 
property so withheld from visitation; and the infliction of this 
penalty is conformable to the settled practice of nations, as well 
as to the principles of the municipal jurisprudence of most 
countries in Europe. There may be cases in which the master 
of a neutral ship may be authorized, by the natural right of 
self-preservation, to defend himself against extreme violence 
threatened by a cruiser grossly abusing his commission ; but, 
except in extreme cases, a merchant vessel has no right to say 
for itself, and an armed vessel has no right to say for it, that it 
will not submit to visitation and search, or be carried into a 
proximate port for judicial inquiry.”* 

Woolsey says of convoy, after stating that the right is 
engrafted on the conventional law of almost all nations: “On 
the ground of justice this right cannot be defended. It is said 
that the commander of the convoying vessel represents the 
State, and the State guarantees that nothing illicit has been 
put on board the merchantmen. But how can the belligerent 
know whether a careful search was made before sailing, whether 
the custom-house did not lend itself to deception? It is only 
by comity that national vessels are allowed their important 
privileges ; how, except by a positive and general agreement, 
can these privileges be still further extended, so as to limit the 
belligerent right of search? But on the ground of international 
good-will the right is capable of defence, and, so far as we can 
see, except where the protected fleet is far separated by a storm 
from its guardian—in which case we suppose the ordinary right 
of search must be resumed—can be exercised in the interests of 
belligerents as well as neutrals.”’t 

Mr. Hall says, in arguing against this right: “ It cannot even 
be granted that the doctrine possesses a reasonable theoretic 
basis. The only basis, indeed, on which it seems to be founded 
is one which, in declaring that the immunity from visit possessed 
by a ship of war extends itself to the vessels in her company, 


* Kent, p. 161. t Woolsey, Sec. 192. 
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begs the whole question at issue. It is more to the purpose to 
consider whether the privilege claimed by neutrals is fairly 
consistent with the interests of belligerents, and whether it 
would be likely, in the long run, to be to the advantage of 
neutral States themselves. ; 

“If the doctrine -is accepted it would not unfrequently 
happen that instances in which protection of convoy has been 
abused will come afterwards to the knowledge of the belligerent 
to whose injury they have occurred; he will believe that the 
cases of which he knows are but a fraction of those which 
actually exist ; he will regard the conduct of the neutral State 
with suspicion; complaints and misunderstandings will arise, 
and the existence of peace itself may be endangered. It cannot 
be too often repeated that the more a State places itself between 
the individual and the belligerent, the greater must be the 
number of international disputes. And belligerents will always 
look upon convoys with doubt, from the mere fact that their 
innocence cannot be tested. 

“It cannot but be concluded that the principle of the exemp- 
tion of convoyed ships from visit is not embraced in authoritative 
international law, and that while its adoption into it would be 
injurious to belligerents, it would not be permanently to the 
advantage of neutrals.”’* 

U.S. Navy Reg- The Navy Regulations of 1876 instruct officers in command 
ulations. of convoying vessels not to permit ships under their protection 
to be searched or detained by any belligerent or other cruiser. 

As the Regulations also require commanding officers to be 
furnished with lists of vessels under convoy, containing all par- 
ticulars of nationality and ownership, and also, in case of a vessel 
bound to a belligerent port, proof that no contraband goods 
are on board, the objects of a search would seem to be more 
easily attained by calling upon the convoying vessel than by 
visitation and search of each merchant ship. What more can be 
asked by the belligerent than a knowledge of the nationality 
and nature of the voyage of merchant vessels encountered at 
sea, and proof that no contraband is carried to an enemy ?f 

Sec. 11. Bellige- “‘ If a belligerent takes a neutral under his convoy, it is, as far 
ent conve¥- as that belligerent is concerned, a lawful act of war; and he 


* Hall, p. 642. t Navy Regs., p. 133. 
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burdens himself with the duty in order to secure an advantage 
against his enemy. This is not done for the purpose of render- 
ing service to neutrals not liable to capture, but to screen 
offending neutrals from search, and if necessary and possible, 
from capture. It is not easy to ascribe any other motive to a 
neutral in putting himself under such protection. It is not 
enough for the ostensible neutral to say, or even to prove, that he 
is not justly liable to capture ; for the law of nations requires 
him to afford the belligerent a certain mode of satisfying him- 
self on that point by visit and search; and if he refuses, 
resists, or fraudulently evades the proper search, he is for 
that cause liable to capture. The only question ever raised 
has been whether the fact of being found under belligerent 
convoy affords a conclusive presumption of an intent to deprive 
the other belligerent of the right of search, or only is a fact, 
having its weight, but open to explanation. In England the 
Lords of Appeal, in an unreported case, decided that the bare 
fact was conclusive. There has been no judicial decision on 
that subject in the United States. Judge Story, in the Nereide, 
says, in the course of his reasoning: ‘My judgment is that 
the act of sailing under the belligerent convoy is a violation of 
neutrality ; and the ships and cargo, if caught 7” de/icto, are 
justly confiscable; and, further, if resistance is necessary, as 
in my opinion it is not, to perfect the offence, still the resistance 
of the convoy is to all purposes the resistance of the associa- 
tion.’” * 

The same views are held by nearly all writers on international 
law, M. Hautefeuille seeming to stand alone in advocating a 
contrary doctrine. 

The government of the United States, in many negotiations, sec. :2. Treaties 
_ has adopted the views of M. Hautefeuille, given in a preceding A a 
section, as stipulations are found in several treaties now in force 
recognizing the exemption of vessels under convoy from 
visitation and search. 

Article XXIII of the treaty with Bolivia, of 1858, is as 
follows: “It is further agreed that the stipulations above 
expressed, relative to the visiting and examination of vessels, 
shall apply only to those which sail without convoy ; and when 


* Dana’s Wheaton, p. 708, #. 
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vessels shall be under convoy, the verbal declaration of the 
commander of the convoy, on his word of honor, that the vessels 
under his protection belong to the nation whose flag he carries, 
and when they are bound to an enemy’s port, that they have no 
contraband goods on board, shall be sufficient.’”* 

The same agreement is contained in treaties made by the 
United States with the following nations: United States of 
Colombia, 1846; Dominican Republic, 1867; Ecuador, 1839; 
Guatemala, 1849; Hayti, 1864; Italy, 1871; Mexico, 1848; 
Morocco, 1836, and San Salvador, 1850. Other treaties that 
contained this stipulation are obsolete. 

The treaties with Hayti and the Dominican Republic speci- 
ally agree that vessels having contraband goods on board and 
bound to an enemy’s port shall not be admitted to the pro- 
tection of convoy. 

The Navy Regulations prescribe the duties of the com- 
manding officer of a convoying vessel with sufficient clearness. 
One article is to be noted especially as prohibiting convoy of 
the vessels of a belligerent, or even of another neutral, except 
when ordered or under peculiar circumstances, which must be 
reported to the Navy Department at the earliest opportunity. 


* U. S. Treaties, 1873, “ Bolivia,” p. 87. + Navy Regs. p. 134. 




















PART VII. 


SHIPS’ PAPERS AND NATIONALITY. 


“In general, and unless under special circumstances, the Sec. 1. How the 


character of ships depends on the national character of the 
owner, as ascertained by his domicile ; but if a vessel is navi- 
gating under the flag and pass of a foreign country, she is to 
be considered as bearing the national character of the country 
under whose flag she sails: she makes a part of its navigation, 
and is in every respect liable to be considered as a vessel of the 
country; for ships have a peculiar character impressed upon 
them by the special nature of their documents, and are always 
held to the character with which they are so invested, to the 
exclusion of any claims of interest which persons resident in 
neutral countries may actually have in them.’’* 

The documents by which the national character is given to 
merchant ships are prescribed by the laws of different nations, 
and their force is frequently recognized in treaties. It is very 
necessary that the naval officer should be familiar with them 
and the value they possess under all circumstances. 

By the laws of the United States, “vessels registered pursuant 
to law, and no others, except such as shall be duly qualified 
according to law for carrying on the coasting trade and fisheries, 
or one of them, shall be deemed vessels of the United States, 
and entitled to the benefits and privileges appertaining to such 
vessels; but they shall not enjoy the same longer than they 
shall continue to be wholly owned by citizens and commanded 
by a citizen of the United States. And officers of vessels of the 
United States shall in all cases be citizens of the United States. 

“ Vessels built within the United States, and belonging wholly 
to citizens thereof, and vessels which may be captured in war 
by citizens of the United States, and lawfully condemned as 
prize, or which may be adjudged to be forfeited for a breach of 


* Dana’s Wheaton, p. 425. 





nationality of 
a ship is de- 
termined. 








526 MARINE INTERNATIONAL LAW. 


the laws of the United States, being wholly owned by Citizens, 
and no others, may be registered as directed in this title.”* 

as Same Vattel says of the territorial character of the vessels of a 

ofthe ships of country, “it is natural to consider the vessels of a nation as parts 

of its territory, especially when they sail upon a free sea, since 
the State retains its jurisdiction over those vessels.”” “ Accord- 
ing to the commonly received custom this jurisdiction is pre- 
served over the vessels even in parts of the sea subject to a 
foreign dominion.’’t 

Wheaton does not admit that merchant vessels possess the 
character of territoriality which he says belongs to men-of-war, 
“ They form no part of the neutral territory, and, when within 
the territory of another State, are not exempt from the local 
jurisdiction. That part of the ocean which is temporarily occu- 
pied by them forms no part of the neutral territory ; nor does 
the vessel itself, which is a movable thing, the property of 
private individuals, form any part of the territory of that power 
to whose subjects it belongs. The jurisdiction which that power 
may lawfully exercise over the vessel on the high seas is a juris- 
diction over the persons and property of its citizens; it is not 
a territorial jurisdiction. Being upon the ocean, it is a place 
where no particular nation has jurisdiction; and where, conse- 
quently, all nations may equally exercise their international 
rights.”’t 

The same view is held by M. Ortolan, who confines the 
character of territoriality to vessels of war exclusively.§ 

Pee et Haute- Hjautefeuille is in accord with Vattel, for he says: ‘“ Sea-going 
vessels are of two descriptions: those which, belonging to the 
State, are entrusted with the exercise of the sovereign power 
and jurisdiction, and consequently with making war, and those 
which are private property and confined to the commercial 
operations of the subjects of the State. These two classes of 
vessels possess territoriality equally and to the same degree. 
Without doubt there is between these two descriptions of vessels 
a great difference, but it does not bear on the question of terri- 
toriality. Both belong to the nation whose flag they bear, both 
are subject to the laws of the sovereign, and consequently both 





* Rev. Stat. U. S., Secs. 4131-32. | Vattel, p. 102, 
¢ Lawrence’s Wheaton, p. 736. § Ortolen, Vol. I, p. 211 
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are territorial. It is even indispensable that both should have 
and maintain this quality, for if one should cease to possess it, 
the other would at once cease to have over it any right of pro- 
tection and jurisdiction, since these rights can be exercised only 
upon the territory.””* 

After an American vessel has been measured and classed by 
the customs authorities, as directed by the laws of the United 
States, her register is issued to her, and her registry number 
assigned her must be carved or otherwise permanently marked 
on the main beam of the ship, her tonnage is marked on the 
after beam of the main hatch, and her name and the name of 
the port where she is owned must be distinctly painted on the 
stern. Should a vessel at any time cease to have her registry 
number marked as above, she will not be recognized as a vessel 
of the United States. Changing the name of a registered vessel 
without proper authorization will subject her to forfeiture.t 

For vessels engaged in the coasting trade of the United States 
an enrollment takes the place of registration, which is necessary 
only for vessels employed in foreign trade. A form of license 
is prescribed for vessels employed in the fisheries.{ 

Sea-letters, or passports, are to be furnished by the collectors 
of customs districts to vessels of the United States, and unreg- 
istered vessels owned by citizens of the United States, sailing 
from a port of the United States on a foreign voyage. These 
passports certify to the national character and ownership of the 
vessels.§ 

For the purpose of ascertaining the nature of the voyage upon 
which a merchant vessel is engaged, her manifest, or list of cargo, 
and her clearance must be examined. Her bill of health will 
also be of use in determining this point. 

A list of the papers required to be carried by the merchant 
vessels of the principal foreign commercial countries will be 
found in the appendix to this work. 

“Foreign-built vessels, purchased and owned by citizens of 
the United States, are entitled to the protection of the flag as 
the property of American citizens, but no register, enrollment, 
license or other marine document prescribed by the laws of 
the United States can be lawfully issued to them.”’|| 


* Hautefeuille, Vol. I, p. 290. | Rev. Stat. U. S., Secs. 4177-79. 
t App. 1. 2 App. 1. 
| U. S. Consul’s Man., p. 273. 
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“ The privilege of carrying the American flag is under the 
regulation of Congress, and the statutes have not made that 
privilege practicably available to any ships except those duly 
registered or enrolled at some custom-house.’”’* 

On this point Mr. Cushing, when Attorney-General of the 
United States, gave the following opinion: “ A citizen of the 
United States has a right to purchase a merchant ship of a 
belligerent anywhere, at home or abroad, in a belligerent port 
or a neutral port, or even upon the high seas ; the bill of sale 
is a sufficient authentication of his title. Provided the purchase 
be dona fide made, and the property be passed absolutely and 
without reserve, the ship so purchased, though it has not the 
privilege peculiar to American-built* ships, of being registered 
or enrolled, becomes entitled to bear the flag and receive the 
protection of the United States.” 

Such ships, however, are not allowed to enter ports of the 
United States; they must be employed exclusively in foreign 
waters. 

The opinion of Mr. Cushing was given with special reference 
to purchases made during a war from either belligerent. Such 
transfers are looked upon with great suspicion by belligerents 
always, and perfect frankness and good faith must be observed 
by both parties to the sale. The French courts do not recog- 
nize the sale of vessels to a neutral during war, holding sucha 
transaction to be simply an attempt to escape from the liability 
to capture. 

4 tw The papers which serve to establish the nationality of vessels 

ns are, from their importance, frequently made the subject of treaty 
stipulations. Hautefeuille says of the capture of neutral vessels 
and of the papers which should be found on board merchant 
vessels: “In all cases of doubt, recourse must be had to 
treaties, if any exist; if there are none, the internal law of the 
neutral must be applied to the exclusion of that of the bellig- 
erent. This principle controls all the questions that can arise 
as to the seizure of neutral vessels.” t 

It is necessary then for the naval officer to be familiar with 
the agreements, if any, that his government has entered into. 








* Consular Reg. 1870, Sec. 226. t Lawrence’s Wheaton, p. 583, * 
t Hautefeuille, Vol. II, p. 236. 




















MARINE INTERNATIONAL LAW. 529 


The following treaties of the United States, now in force, pre- 
scribe the use of certain papers by the merchant ships of the 
contracting parties. 

By the treaty of 1853, with the Argentine Confederation, it is 
agreed to recognize as vessels of the United States, or of the 
Argentine Confederation, all those furnished with a regular 
passport, or sea-letter, by the competent authority under the 
existing laws of either government.* 

The treaties with Belgium, 1858; United States of Colombia, 
1846; Italy, 1871; Morocco, 1836; Holland, 1839; Turkey, 
1862, and Paraguay, 1859, contain similar stipulations. 

Bolivia, 1858, the Dominican Republic, 1867, and Ecuador, 
1839, stipulate that vessels under their flags which are owned 
by their citizens, and whose captains are citizens of the respec- 
tive nations, shall be considered as having the national character, 
although they may have been built in foreign countries and 
have foreign crews. This stipulation was inserted in the treaties 
in each case expressly to foster the small merchant marine of 
those countries. 

In many treaties it is further stipulated that, in time of war, 
in which one of the contracting parties is engaged, the ships of 
the other shall have, in addition to papers establishing their 
nationality, certificates of their cargoes, or manifests, which must 
be exhibited to show that no contraband goods are carried. 
Without such manifests, the ships may be detained and adjudged 
lawful prize, unless the absence of the papers shall be owing to 
accident, and be replaced by testimony entirely equivalent. 
The treaties now in force containing this stipulation are those 
with Bolivia, 1858; United States of Colombia, 1846; the 
Dominican Republic, 1867; Ecuador, 1839; Hayti, 1864; 
Guatemala, 1849; Spain, 1795; Sweden and Norway, 1827; 
Mexico, 1848, and San Salvador, 1850. 

The treaty of 1799, with Prussia, revived by that of 1828, 
stipulates that vessels shall be provided with crew-lists, in 
addition to the sea-letters and charter parties, or bills of lading; 
. but the possession of these papers shall not be deemed abso- 
lutely necessary when vessels have sailed before or within 
three months of the date at which their government is informed 


* U.S. Treaties, 1873, Argentine Confederation, p. 27. 
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that the other party is engaged ina war. In the meantime, in 
default of these specific documents, the neutrality of vessels 
may be established by such other evidence as the tribunals 
appointed to judge such cases may deem sufficient.* 

Among the papers enumerated by Mr. Upton as being 
necessary to establish the nature of the voyage upon which a 
merchant vessel is engaged, is “ The letter of instructions to 
the master, with which, especially in times of war, the neutral 
master should always be provided. These instructions should 
always be produced. The withholding them has been held a 
just cause of suspicion, authorizing detention. These letters of 
instruction or the other papers should always show the alter- 
native destination of a ship, so as to establish the fact that such 
alternative destination be fair and not fraudulent.” + 

Sec. 6. False pa- “ The production of false papers has always been held a just 

Pent oF palin, cause of suspicion, justifying seizure, although under some 

peculiar circumstances it has not been held to be such con- 
clusive proof as warrants condemnation, if the circumstances 
are clearly explained.” { 

“The concealment of papers material for the preservation of 
the neutral character justifies a capture and carrying into 
port for adjudication, though it does not absolutely require a 
condemnation. It is good ground to refuse costs and damages ° 
on restitution, or to refuse further proof to relieve the obscurity 
of the case, where the cause labored under heavy doubts and 
there was primaé facie ground for condemnation independent 
of the concealment. The spoliation of papers is a still more 
aggravated and inflamed circumstance of suspicion. That fact 
may exclude further proof, and be sufficient to infer guilt; but 
it does not, in England, as it does by the maritime law of other 
countries, create an absolute presumption juris ef de jure ; and 
yet a case that escapes with such a brand upon it is saved so 
as by fire. The Supreme Court of the United States has 
followed the less rigorous English rule, and held that the 
spoliation of papers was not of itself sufficient ground for 
condemnation, and that it was a circumstance open for explan- 
ation, for it may have arisen from accident, necessity, or superior 
force. Ifthe explanation be not prompt and frank, or be weak 





* U.S. Treaties, 1873, Prussia, p. 719. t Upton, p. 338. | Zéid. p. 339 
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and futile ; if the cause labors under heavy suspicions, or there 
be a vehement presumption of bad faith or gross prevarication, 
it is good cause for the denial of further proof; and the con- 
demnation ensues from defects in the evidence, which the party 
is not permitted to supply. The observation of Lord Mans- 
field, in Bernardi v. Motteux, was to the same effect. By 
the maritime law of all countries, he said, throwing papers 
overboard was considered a strong presumption of enemy’s 
property ; but in all his experience he had never known a 
condemnation on that circumstance only.”* 


“The refusal by the master of a neutral merchant vessel to Duty of the neu- 


permit the papers of his vessel to be taken on board of a bel- 
ligerent cruiser when demanded, to be there examined by the 
commander of the cruiser, especially after those papers have 
been already so far examined on board of the merchant vessel by 
a subordinate officer from the cruiser as to excite suspicion con- 
cerning their regularity, is, on the part of the neutral master, a 
resistance to the right of visitation and search, even though he 
offers his papers for examination on board of his own vessel, 
and his vessel for search.” 

Under some circumstances the flag carried by a vessel, and 
even her papers showing a presumed nationality, will not pro- 
tect her from capture at sea by the vessels of war of another 
country. The case of the steamer Virginius illustrates several 
rules of international law applicable to the jurisdiction which 
may be exercised over merchant ships at sea. The Virginius, 
carrying the American flag and provided with an American 
register, was captured by a Spanish vessel of war in the Carib- 
bean sea, October 31st, 1873, while endeavoring to reach the 
waters of Jamaica, having previously failed in an attempt to land 
a party of insurgents on the coast of Cuba, It was at first sup- 
posed that she was a dond fide American vessel, and the United 
States made a demand upon Spain for restoration of the vessel 
and a salute to the flag. The demand was acceded to by Spain, 
and the vessel was handed over to the United States, but with 
a stipulation that if it could be proved by a given date that the 
Virginius was not entitled to carry the American flag, the salute 


* Kent, Vol. I, p. 167. 
¢ Blatchford, Prize Cases, p. 535. ‘The Peterhoff. 
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should be dispensed with and only a declaimer made of any 
intent of indignity to the flag. The United States, on the same 
condition, agreed to take legal proceedings against the vessel 
and the persons guilty of violations of her laws. It was proved 
that the owners of the Virginius were Spanish subjects, that her 
American registration was fraudulent, and consequently she had 
no right to carry the American flag and claim its protection. 

The discussion of this case brought out the following prin- 
ciples of international law :— 

A vessel on the high seas is under the jurisdiction of the State 
of which her actual owners are citizens or subjects. The regis- 
tration granted to a vessel by a nation is not recognized by 
international law as a national guaranty of national character 
for all the world. It may have been obtained by fraud, as in the 
case of the Virginius, and nations have a right to go behind 
such a document to establish the fact of ownership and conse- 
quent jurisdiction. Even a genuine register is not conclusive 
between nations on the question of the right to arrest a vessel 
guilty of offences against international law. A nation has the 
right, for purposes of jurisdiction over the vessels of its subjects 
at sea, to decide by its vessels of war whether its merchant 
ships are not carrying a foreign flag. 

“The right of self-defence authorizes a nation to visit and 
‘ capture a vessel as well on the high seas as in its own waters, 
when there is reasonable ground to believe it to be engaged in 
a hostile expedition against the territory of such nation. 

“ A nation’s right of jurisdiction on the high seas over vessels 
owned by its citizens or subjects authorizes the detention and 
capture of a vessel found on the high seas which, upon reason- 
able ground, is believed to be owned by its citizens or subjects, 
and to be engaged in violating its laws. The flag or register of 
another nation, if not properly belonging to a vessel, does not 
render its detention unlawful by the cruiser of a nation to which 
its owners belong. As, however, the register affords prima facie 
evidence of nationality, the nation which gave the register by 
mistake must be treated with great care, detention on grounds 
proved to be erroneous must be atoned for, and the question of 
ownership would naturally be committed, where the evidence 
is not patent, to a third party.””* 


* Woolsey, App. III, p. 468, #. 29. 




















PART VIII. 


PRIZE, CAPTURE AND SALVAGE, 


Any vessel belonging to the enemy, encountered by a bel- Sec. 1. What is 


ligerent cruiser at sea, or within the territorial jurisdiction of 
either belligerent, becomes a lawful prize on capture. A 
neutral vessel becomes a lawful prize if captured by a belligerent 
cruiser in violating a legally established blockade, in carrying 
enemy's troops or despatches, or for resisting visitation and 
search. Any neutral vessel found carrying contraband of war 
to an enemy’s port, or for his military use, may be captured 
and sent into a port of the captor for adjudication and condem- 
nation of the contraband cargo. A vessel guilty of piracy under 
the law of nations may be captured by the public vessels of any 
nation. Merchant vessels also may capture piratical craft, and 
they are entitled to the proceeds of the prize. 

It has been held by the courts of the United States that a 
neutral vessel, guilty of offences against the law of nations, may 
be captured by a vessel in the service of the government but 
not commissioned as a cruiser. ‘The filing by the United 
States of a libel against the vessel and cargo as prize is an 
afirmance by the United States of the capture, and such ratifi- 
cation is equivalent to an original seizure by authority of the 
government.’’* 


lawful prize. 


“As the right of capture, of making a prize, is a direct sec. 2. The right 


emanation from the right of war, it follows that there is no 
possibility of exercising this right of prize against the vessels of 
a nation, unless the government of the captor has declared war 
against the State to which the captured vessel belongs, and 
issued orders to cruise against the vessels of that nation.”’¢ 


to make prizes. 


Prizes cannot be made within the territory of a neutral Sec. 3. Where 


government. 


* Blatchford, Prize Cases, p. 561. The Emma. 
t Lawrence’s Wheaton, p. 878, . 
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“This right of capture is confessedly such a right as may be 
exercised within the territory of the belligerent State, within 
the enemy’s territory, or in a place belonging to no one; in 
short, in any place except the territory of a neutral State.”* 

Sec.4. Howthe ‘ The validity of maritime captures must be determined in a 
validity of cap- rig 3 
ture is deter- Court of the captor’s government, sitting either in his own 
country or in that of its ally. This rule of jurisdiction applies 
whether the captured property is carried into a port of the 
captor’s country, into that of an ally, or into a neutral port. 
Respecting the frst case there can be no doubt. In the second 
case, where the property is carried into the port of an ally, 
there is nothing to prevent the government of the country, 
although it cannot itself condemn, from permitting the exercise 
of that final act of hostility, the condemnation of the property 
of one belligerent to the other; there is a common interest 
between the two governments, and both may be presumed to 
authorize any measure conducing to give effect to their arms, 
and to consider each other’s ports as mutually subservient. 
Such an adjudication is therefore sufficient in regard to property 
taken in the course of the operations of a common war.”’t 

In regard to the second case stated above, it should be noted 
that the Supreme Court of the United States has decided that, 
under existing statutes, the United States District Courts have 
exclusive original jurisdiction in all prize proceedings. Con- 
demnations of vessels and their cargoes by temporary prize 
courts, established during war with the sanction of the Execu- 
tive, could not be sustained by the law of nations, or the 
Constitution of the United States. 

As to prizes carried into a neutral port, international usage 
no longer permits this to be done, except in cases of necessity, 
and the condemnation or sale of a prize would not be permitted 
in the port of a neutral under any circumstances. Wheaton 
says of the jurisdiction of prize courts: “This jurisdiction 
cannot be exercised by a delegated authority in the neutral 
country, such as a consular tribunal sitting in the neutral port, 
and acting in pursuance of instructions from the captor’s State. 
Such a judicial authority, in the matter of prize of war, cannot 
be conceded by the neutral State to the agents of a belligerent 
power within its own territory, where even the neutral govern- 





* Lawrence’s Wheaton, p. 735. t Lbid. p. 669. t Jbid. n. 
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ment itself has no right to exercise such a jurisdiction, except 
in cases where its own neutral jurisdiction and sovereignty have 
been violated by the capture. A sentence of condemnation, 
pronounced by a belligerent consul in a neutral port, is there- 
fore considered as insufficient to transfer the property in vessels 
or goods captured as prize of war, and carried into such port 
for adjudication.”* 

“This jurisdiction of the national courts of the captor, to 
determine the validity of captures made in war under the 
authority of his government, is exclusive of the judicial 
authority of every other country, with two exceptions only: 
1. Where the capture is made within the territorial limits of a 
neutral State. 2. Where it is made by armed vessels fitted out 
within the neutral territory. 

“In either of these cases the judicial tribunals of the neutral 
State have jurisdiction to determine the validity of captures 
thus made, and to vindicate its neutrality by restoring the 
property of its own subjects, or of other States in amity with it, 
to the original owners.”’t 

“Lord John Russell said in the House of Commons in May, § 


1861, referring to the capture of British vessels during the War transferred. 


of Secession in the United States: “ When the British govern- 
ment acknowledged the rights of either belligerent to visit and 
detain British merchant vessels having enemy’s property on 
board, and to confiscate such property, it necessarily implied, 
as a condition of such acknowledgment, that the detention was 
for the purpose of bringing the vessel detained before an estab- 
lished court of prize, and that confiscation did not take place 
until after condemnation by such competent tribunal.” 

“By modern usage a complete title to a prize taken at sea 
is given to the captor only by the sentence of a competent 
court. By a competent court is intended one which, by the 
law of the State, has jurisdiction in matters pertaining to prize, 
no matter what other jurisdiction it may have or not have. 
Such courts in the United States are the District and Circuit 
Courts of the confederation, with appeal up through the Circuit 
to the Supreme Court of the Union. In general, the court must 
be one acting under the authority of the captor’s sovereign, and 
holding its sessions at home or within the territory of an ally.’’t 


*Lawrence’s Wheaton, p. 672. + /éid. p. 671. $ Woolsey, Sec. 141. 
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It has been held by some of the highest British authorities 
that in order to constitute a prize court, competent under the 
law of nations to pronounce a valid sentence of condemnation, 
certain conditions are essential : 

“1, The court must be one Jdelonging te the belligerent 
country. 

“2, The court must have, at the time it pronounced sentence 
of condemnation, actually sat in the country to which it belonged, 
and not within the dominions of any foreign prince, whether 
neutral or an ally; for, otherwise, a captor might have innu- 
merable seats of war, and elude the fair chance of recaption 
whilst the vessel or property was in progress towards a proper 
condemning port. 

“3, The ship or other property condemned as prize must, 
at the time of condemnation, in general, be actually in the 
country where the sentence was pronounced.’’* 

Sec. 6. Duty of “ The laws of the State determine the steps which the captor, 
‘as the State’s agent, must take in regard to the property, and 
especially at what time he is allowed to have an entire or partial 
interest in the things taken. ‘It is the first duty of the captor,’ 
says Mr. Wildman, ‘to bring in his prize for adjudication; but 
if this is impossible, his next duty is to destroy the enemy's 
property ; if it be doubtful whether it be the enemy’s property, 
and impossible to bring it in, no such obligation arises, and the 
safe and proper course is to dismiss.’ Of course, if this doctrine, 
based on English decisions, be true, destruction of neutral ships 
or property by mistake must be made good by the cruiser’s 
government. The doctrine is unsafe for neutrals, where the 
cruiser pertains to a belligerent de facto, attempting to become 

a nation, not to a lawful and acknowledged power.’’t 

The Supreme Court of the United States, in passing upon a 
case growing out of the Mexican War, laid down the following 
principles as to the duty of captors: 

“A prize court, when a proper case is made for its inter- 
position, will proceed to adjudicate and condemn the captured 
property, or award restitution, although it is not actually in the 
control of the court. It may always proceed in rem whenever 
the prize, or proceeds of the prize, can be traced to the hands 
of any person whatever. 





* Vattel, p. 166, #. t Woolsey, Sec. 140. 
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“As a general rule it is the duty of the captor to bring it 
within the jurisdiction of a prize court of the nation to which he 
belongs, and to institute proceedings to have it condemned. 
This is required by the Act of Congress in cases of capture by 
ships of war of the United States ; and this act merely enforces 
the performance of a duty imposed upon the captor by the 
law of nations, which, in all civilized countries, secures to the 
captured a trial in a court of competent jurisdiction before he 
can finally be deprived of his property. 

“ But there are cases where, from existing circumstances, the 
captor may be excused from the performance of this duty, and 
may sell or otherwise dispose of the property before con- 
demnation. And where the commander of a national ship 
cannot, without weakening inconveniently the force under his 
command, spare a sufficient prize-crew to man the captured 
vessel, or where the orders of his government prohibit him 
from doing so, he may lawfully sell or otherwise dispose of the 
captured property in a foreign country, and may afterwards 
proceed to adjudication in a court of the United States.’’* 

The Act of Congress for the better government of the Navy 
of the United States, approved July 17, 1862, forbids taking 
out of a prize, before condemnation by a competent court, any 
article of her cargo, tackle or equipment, unless it be for the 
preservation of such articles, or they be deemed absolutely 
necessary for the use of any of the armed vessels or armed 
forces of the United States; “ but the whole, without fraud, 
concealment or embezzlement, shall be brought in, in order 
that judgment may be passed thereon; and any and every 
person who offends against this article shall be punished as a 
court martial shall direct.” 

The duties of the commander of a vessel of war taking a 
prize, and of the officer sent as prize-master, are clearly laid 
down in the United States Navy Regulations of 1876.t 

The practice of destroying prizes at sea when they cannot 
be sent into a port of the captor has been sanctioned by the 
custom of nations, and it has been directly authorized, at 
different times, by the United States, France, and Great Britain. 
Mr. Dana says: “If the prize is unseaworthy for a voyage to 
the proper port, or if there is impending danger of immediate 


* Howard’s Rep., Vol. XIII, p. 515. + Chap. XX, p. 135. 
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recapture from an enemy’s vessel in sight, or if an infectious 
disease is on board, or other cause of a controlling character, 
the law of nations authorizes a destruction or abandonment of 
the prize, but requires all possible preservation of evidence, in 
the way of papers and persons on board. And, even if nothing 
of pecuniary value be saved, it is the right and duty of the 
captor to proceed for adjudication in such a case, for his own 
protection and that of his government, and for the satisfaction 
of neutrals,”* 

As the present usage not only forbids the sale of prizes in the 
ports of a neutral, but also prohibits taking them into such ports 
except in cases of necessity arising from the perils of the sea 
or want of provisions, and limits their stay to the time actually 
necessary to fit them for sea, when the captor finds that he can- 
not send his prize into one of his own ports without an almost 
certain exposure to recapture, it only remains to exact a ransom 
bond, or, if this is refused or considered inadmissible, to destroy 
the vessel. This course would be allowable under any cir- 
cumstances, with respect to property clearly belonging to the 
enemy. 

Mr. Dana says of the course pursued by the Confederate 
cruisers during the War of Secession, but without expressing an 
opinion: “In the Civil War in the United States a question of 
interest was presented as to the rights of captors. After the 
first few months the rebel cruisers made no attempt to send 
in their prizes, but destroyed them at sea. The justification 
alleged was the stringent blockade of their ports by the United 
States. At the same time, merchant vessels, both rebel and 
British, were constantly attempting, and often successfully, the 
breach of blockade at many points. The question was not 
presented to any court or diplomatically, as the rebel govern- 
ment disappeared. But, in some future war, the question may 
arise whether the mere fact of the existence of a blockade of 
all the ports of a belligerent, making the sending-in a prize a 
matter of hazard, but such as neutral merchant vessels run, will 
justify the continuance of a practice of capturing and destroying. 
How long may that be kept up by a belligerent whose mari- 
time power is so reduced that he has no port of his own that 
his cruisers can use? The rebel cruisers continued their work 


*Dana’s Wheaton, p. 485, . 
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of destruction for three years or more after they had no port 
that, by their own statement, they could resort to for any 
purpose.”’* 

In the case of neutral vessels captured by a belligerent cruiser, 
destruction would, under no circumstances, be permitted. Mr. 
Hall says of the duty of the captor: ‘He must bring in the 
captured property for adjudication, and must use all reasonable 
speed in doing so. In cases of improper delay, demurrage is 
given to the claimant, and costs and expenses are refused to 
the captor. It follows as of course from this rule—which itself 
is a necessary consequence of the fact that the property in 
neutral ships and goods is not transferred by capture—that a 
neutral vessel must not be destroyed; and the principle that 
destruction involves compensation was laid down in the broadest 
manner by Lord Stowell; where a ship is neutral, he said ‘the 
act of destruction cannot be justified to the neutral owner by 
the gravest importance of such an act to the public service of 
the captor’s own State; to the neutral it can only be justified 
under any circumstances by a full restitution in value.’ It is 
the English practice to give costs and damages as well; to 
destroy a neutral ship is a punishable wrong; if it cannot be 
brought in for adjudication, it can and ought to be released. 

“In the course of bringing in, the captor must exercise due 
care to preserve the captured vessel and goods from loss or 
damage; and he is liable to penalties for negligence. For 
loss by fortune of the sea he is of course not liable.” 

“At the commencement of the War of American Indepen- 
dence, Great Britain, not considering her colonies as legitimate 
enemies, published two Acts of Parliament, declaring that all 
British ships retaken from the rebels, by whomsoever recaptured, 
should be restored to the owners, upon the deduction of one- 
eighth for salvage.” 

The same course was pursued by the United States in the 
War of Secession. “In the case of a vessel captured by a Con- 
federate privateer, carried into Charleston, South Carolina, and 
there condemned by a tribunal acting under the assumed 
authority of the Southern Confederacy, and sold under its 
decree, and subsequently registered at Liverpool as a British 


* Dana’s Wheaton, p. 487, 2. t Hall, p. 652. 
¢t Lawrence’s Wheaton, p. 659, #. 
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vessel and in the name of a British subject as sole owner, it was 
held that no proceedings of any such prize court can have any 
validity in a court of the United States and that a sale under 
them would convey no title to the purchaser, nor confer upon 
him any right to give a title to others. At the same time sal- 
vage was allowed under the Act of 1800, as in the case of 
a merchant vessel taken by a public enemy and recaptured by 
a public armed ship of the United States. It is said ‘the lan- 
guage of this statute is perhaps in strictness applicable only to 
captures in an international war. But the analogy is so close 
that I think it most proper to adopt the rule therein prescribed 
in the present case.’”’* 

Where captures are made by the cruisers of allied powers, 
the method of adjudication is settled by conventions between the 
powers acting in concert. 

“ By the Convention of May 10, 1854, between England and 
France, regulating joint captures during the war with Russia, 
the adjudication belonged to the country of the senior officer; and 
when a cruiser only intimidated by its presence, the jurisdiction 
belonged to the country of the actual captor. In case of the 
capture of a merchant ship of either country, the adjudication 
belonged to the country of the captured vessel.” + 

“The laws of some States hold out special rewards to 
encourage the capture of vessels, especially of commissioned 
vessels, of their enemies. Such is the head-money of five 
pounds, due undera section of the British Prize Act, to all 
on board an armed vessel acting under public authority, for 
every man on board a similar captured vessel who was living at 
the beginning of the engagement. Such too, in a sense, are the 
advantages given to other vessels which have assisted the 
capturing one, or even started to render assistance.’’{ 

The Act of Congress of June 30, 1864, allows a bounty of 
one hundred dollars for every person on board an armed vessel, 
at the beginning of an engagement, sunk or otherwise destroyed 
by a vessel of war of the United States of superior force, and 
two hundred dollars for every person on board such vessel 
when of equal or superior force to the capturing vessel. A 
bounty of fifty dollars is also allowed for every person on board 
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an armed vessel of the enemy destroyed in the public interests, 
but not from damages received in action. These bounties are 
to be distributed among the captors in the same manner as 
prize money.* 

Half the net proceeds of unarmed vessels of an enemy, or 
neutral when condemned as lawful prize, is distributed among 
the captors, the remainder going to the Navy Pension Fund. 

All vessels of the United States Navy are entitled to share in 
the proceeds of a prize, when within signal distance of the vessel 
making the capture.f 

A neutral government must not interfere in any measures 


taken by a belligerent to enforce his rights, beyond seeing that prize proceed- 
ings. 


no injustice is done to its subjects. 

On this point the following language was used in Parliament 
by the Solicitor-General of Great Britain in March, 1862: 
“Nothing is better known than that, if a belligerent State is 
acting dona fide to maintain a blockade with such force as it 
may think sufficient, and in such a manner as it may think 
right, neutral powers must await patiently the decisions of the 
prize court before which any of their ships may be taken for 
an alleged infringement of the blockade. More than that, they 
must not interfere, except by appeal, if the first decision is con- 
trary to what they think right. However, if in the court of 
ultimate appeal some flagrant and indisputable wrong has been 
done—some principle of the law of nations disregarded— 
undoubtedly the country aggrieved is not bound by thatdecision, 
but has a right to demand restitution and compensation for the 
individuals ill-treated by the decision of the prize court. That 
is the ordinary law of nations. It is not a question whether a 
neutral country shall dictate belligerent operations to a bellige- 
rent nation, but whether, in every particular case, justice or 
injustice shall be done to the subject of a neutral govern- 
ment.”’t 

Mr. Lawrence, in his article on the “Constitution of Prize 
Courts,” says of the course to be pursued in cases of alleged 
injustice to neutrals: “In the United States the course is, when 
it is claimed by a foreign minister that a seizure made by an 
American vessel of war was a violation of the sovereignty of 


* Rev. Stat., U. S., Sec. 4635. t Léid. 4632. 
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his government, and he satisfies the President of the fact, the 
latter may, where there is a suit depending for the seizure, cause 
the Attorney-General to file a suggestion of the fact in the 
cause, in order that it may be disclosed to the court. Such was 
the course pursued in the case of the Exchange, a cause in 
which the sovereign right claimed by the Emperor of the 
French, and the political relations between the United States 
and France, were involved.’’* 

The captor is required to make his possession of a prize com- 
plete and secure, and a neutral government cannot be called 
upon te interfere and restore a prize in case of escape or rescue 
by neutral subjects. The parties to a violation of the law of 
nations take upon themselves all the risks attending such action, 
but the penalties imposed by the law for resistance or rescue by 
a neutral crew can only be inflicted by a court of the captor's 
country. The case of the Emily St. Pierre illustrated fully this 
principle. This was a British vessel, captured for attempting 
to break the blockade of: Charleston, S. C., and ordered to 
Philadelphia in charge of a prize-crew. The original crew 
regained possession of the vessel, and taking her to Liverpool, 
restored her to the owners. The United States applied to the 
British government for restitution of the vessel on the grounds 
that the rescue was in violation of international law and the duty 
of a neutral to submit to adjudication in the courts of the captor. 
The demand was refused on the grounds that in the rescue no 
offence had been committed against the municipal law of Great 
Britain, and that the penalty for resistance or rescue imposed 
by the law of nations could be enforced only by the courts of 
the captor. 

During the correspondence between the two governments, Mr. 
Adams cited a parallel case, in which the positions had been 
reversed, that of the American brig Experience, captured by a 
British vessel of war, but rescued by her original crew and taken 
into Philadelphia in 1799. In this case the United States declined 
to interfere, but referred the British minister to the courts, 
expressing no opinion on the question beyond declining execu- 
tive interference. No action was ever taken in either case 
beyond the diplomatic demand for restitution. 

Of these cases Mr. Dana says: “It may therefore be con- 
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sidered as settled by these two cases that a neutral government 
is not required, by executive action, to restore a private vessel 
of one of its citizens, which has been rescued by her crew from 
her captors before condemnation, on demand of the government 
of the captors. The possessory belligerent right of the captors 
js not to be enforced by neutral powers by any positive action 
in the way of penalty or seizure for restitution. Whether the 
right can be vindicated by a possessory suit by the captors in 
the Admiralty Courts of the neutral has not been judicially 
determined ; but the course of the political departments of both 
governments, and the reasoning on whichethey proceeded, seem 
to settle the judicial as well as the political question.”’* 

Acts of resistance to capture and attempts to rescue a prize, 
by the neutral crew, are offences against the belligerent right 
of search and detention of vessels for proper inquiry, and will 
of themselves subject the vessel and cargo to condemnation.t 

The crew of a captured neutral vessel are not bound to assist 
the prize-crew in carrying her into port. They owe no service 
to the captors, but are considered as still answerable to the 
owners for their conduct. It is the duty of the captor, as said 
before, to provide for the safety of his prize, and if he neglects 
to do so, from any cause, it is at his own risk. The master of 
the vessel acts for his owners, and if the prize-crew cannot 
navigate the vessel into the port ordered, he may again assume 
the command. The crew of the captured vessel remain passive, 
and do not act against the interests of the owners ; they are not 
required to make any resistance to capture by the terms of the 
shipping articles, nor must they do so, since this, as we have 
seen, may subject to condemnation property that otherwise 
might go free.} 

The right of post/iminy is that by virtue of which persons 
and property captured by an enemy are restored to their former 
condition and ownership on again coming into the power of the 
nation to which they originally belonged. 

“ The sovereign is bound to protect the persons and property 
of his subjects, and to defend them against the enemy. When, 
therefore, a subject, or any part of his property, has fallen into 
the enemy’s possession, should any fortunate event bring them 


*Dana’s Wheaton, p. 476, #. tLawrence’s Wheaton, p. 666 and . 
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again into the sovereign’s power, it is undoubtedly his duty to 
restore them to their former condition—to re-establish the 
persons in all their rights and obligations, to give back the 
effects to the owners—in a word, to replace everything on the 
same footing on which it stood previous to the enemy’s capture. 

“This right takes effect as soon as such persons or things 
captured by the enemy fall into the hands of soldiers belonging 
to their own nation, or are brought back to the army, the 
camp, the territories of their sovereign, or the places under his 
command.””* 

“The jus postliminii was devised as a legal fiction, according 
to which he (the prisoner of war) was treated as not having 
been away, or at least as having only been absent from his 
threshold, and all his lost rights or rights in abeyance 
were restored to him. The same jus was extended so as to 
cover certain kinds of things captured by the enemy; namely, 
slaves, ships of war and transport, mules, horses, and land, which 
thus returned on recapture to their original owner. Postliminy 
had no application to civil war, when the parties were not 
enemies in a political sense, nor to war with pirates, because 
they were robbers, and incapable of rights; but only to legiti- 
mate war between two States. Nor could its advantages be 
open to a deserter or other betrayer of his post, or to one whom 
the State itself had given up to the enemy. 

“ As to the limit of time within which the jus postliminii takes 
effect, we are not aware that Roman law contains any definition. 
Modern usage gives complete possession of booty to the enemy 
on land, after he has held it for twenty-four hours, so that the 
former owner cannot claim it again from the purchaser; the 
reason for which limit is the difficulty of identifying such 
articles after a lapse of time. On the other hand, land is 
restored to its original owner, until peace or destruction of 
national existence has transferred sovereignty to the conqueror. 
By modern law captured ships with the goods on board, 
carried infra presidia by the enemy and condemned, become 
absolutely his, so that, if they are afterwards recaptured or 
repurchased by a neutral, the former owner has nothing to do 
with them: their connection with him has wholly ceased.”’t 

“ By the general law of nations, if a vessel be retaken de/ore 
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condemnation, by any ship of the nation of which the original 
owner is a subject, although even four years after. the capture, 
he has a right to have the same restored to him, subject to his 
paying certain salvage to the recaptor.’’* 

“ As to the limit of place, modern postliminy takes effect only 
within the territory of the captor or his ally, with the single 
exception already mentioned of captives escaping ashore in a 
neutral port. But the Roman, it seems most probable, took 
effect within the borders of any friendly nation.”’t 

The immunity from recapture enjoyed by a prisoner of war 
escaping ashore in a neutral port from a belligerent vessel does 
not depend on the right of postliminy, but is due to the inviola- 
bility of the neutral territory, within which no such act of 
hostility as the pursuit and capture of an enemy can take place. 

Vattel makes this restriction of the right depend on the 
duty of the neutral. ‘‘ Now, the right of postliminium does not 
take effect in neutral countries; for where a nation chooses to 
remain neuter in a war, she is bound to consider it as equally 
just on both sides, so far as relates to its effects, and, conse- 
quently, to look upon every capture made by either party as a 
lawful acquisition. To allow one of the parties, in prejudice to 
the other, to enjoy in her dominions the right of claiming things 
taken by the latter, or the right of postliminium, would be 
declaring in favor of the former and departing from the line of 
neutrality.” t 

“A nation may make what laws it pleases in regard to the 
recapture of the goods of one of its subjects by another, but is 
bound to follow the jus postliminii in cases affecting the 
property of neutrals.’’§ 

“When any vessel or other property shall have been captured 
by any force hostile to the United States, and shall be recap- 
tured, and it shall appear to the court that the same had not 
been condemned as prize before its recapture by any competent 
authority, the court shall award a meet and competent sum 
as salvage, according to the circumstances of each case.”’|| 

“In cases arising between British subjects with one another, 
and also in cases arising between such subjects and those of her 
allies, peculiar modifications of the general law of nations were 
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introduced or acknowledged by Great Britain. Thus it was 
established by several Acts of Parliament that the maritime 
right of postliminium shall subsist even to the end of the war; 
and, therefore, the ships or goods of the subjects of this country 
taken a/ sea by an enemy, and afterwards retaken, even at any 
indefinite period of time, and whether before or after sentence 
of condemnation, are in general to be restored to the original 
proprietors, but subject to certain specified exceptions, and, in 
general, also subject to the payment of salvage to the recaptor.”* 

“As to ships and goods captured at sea and afterwards 
recaptured, rules are adopted somewhat different from those 
which are applicable to other personal property. These rules 
depend upon the nature of the different classes of cases to which 
they are applied. Thus the recapture may be made either 
from a pirate ; from a captor clothed with a lawful commission, 
but not an enemy ; or, lastly, from an enemy. 

“In the first case there can be no doubt the property ought 
to be restored to the original owner; for as pirates have no 
lawful right to make captures, the property has not been divested. 
The owner has merely been deprived of his possession, to which 
he is restored by the recapture. For the service thus rendered 
to him, the recaptor is entitled to a remuneration in the nature 
of salvage. 

“If the property be retaken from a captor clothed with a 
lawful commission, but not an enemy, there would still be as 
little doubt that it must be restored to the original owner. For 
the act of taking being in itself a wrongful act, could not 
change the property, which must still remain in him. 

“ If, however, the neutral vessel thus recaptured were laden 
with contraband goods destined to an enemy of the first captor, 
it may perhaps be doubted whether they should be restored, 
inasmuch as they were liable to be confiscated as prize of war 
to the first captor. Martens states the case of a Dutch ship 
captured by the British under the rule of the war of 1756, and 
recaptured by the French, which was adjudged to be restored 
by the Council of Prizes, upon the ground that the Dutch vessel 
could not have been justly condemned in the British prize 
courts. But if the case had been that of a trade considered 
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contraband by the law of nations and treaties, the original owner 
would not have been entitled to restitution. 

“In general, no salvage is due for the recapture of neutral 
vessels and goods, upon the principle that the liberation of a 
bone fidzi neutral from the hands of the enemy of the captor is 
no beneficial service to the neutral, inasmuch as the same enemy 
would be compelled by the tribunals of his own country to make 
restitution of the property thus unjustly seized.”* 

“ The laws of different nations vary in the amount of reward 
which they assign to the rescuer of vessels. In regard to the 
salvage to be paid to our recaptors or rescuers by the owners 
of foreign vessels and goods, the law of the United States 
adopts the principle of reciprocity, measuring the amount by 
that which is paid by the State to which the vessel belongs. In 
regard to the amount to be paid by citizens or resident foreigners, 
the law contains various provisions, of from one-half to one- 
twelfth of the value; more being granted for the salvage of an 
armed vessel recaptured than an unarmed, and more to a 
private vessel recapturing than to a public armed vessel. In no 
case is salvage allowed if the recapture occurs after condem- 
nation by a competent authority, since the property is regarded 
as having passed over from the original owner to the captor. 

“The legislation of a particular State may withhold salvage 
from its citizens or subjects, but cannot deprive a neutral or an 
ally of the exercise of this right.” + 


Amount of sal- 


vage dependent 
upon municipal 
law. 


The law of the United States as to salvage is as follows: “ If Law of the 


the captured property belonged to the United States, it shall be 
restored to the United States, and there shall be paid from the 
Treasury of the United States the salvage, costs, and expenses 
ordered by the court. If the recaptured property belonged to 
persons residing within or under the protection of the United 
States, the court shall adjudge the property to be restored to 
its owners, upon their claim, on the payment of such sum as the 
court may award as salvage, costs, and expenses. If the re- 
captured property belonged to any person permanently resident 
within the territory and under the protection of any foreign 
prince, government, or State in amity with the United States, 
and by the law or usage of such prince, government, or State, 
the property of a citizen of the United States would be restored 
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under like circumstances of recapture, it shall be adjudged to be 
restored to such owner, upon his claim, upon such terms as by 
the law or usage of such prince, government, or State would be 
required of a citizen of the United States under like circum- 
stances of recapture; or, when no such law or usage shall be 
known, it shall be adjudged to be restored upon the payment 
of such salvage, costs and expenses as the court shall order, 
The whole amount awarded as salvage shall be decreed to the 
captors, and no part to the United States, and shall be distributed 
as in the case of proceeds of property condemned as prize.”* 

The rule observed by the English courts is stated by Chitty 
to be the same in principle as the law of the United States.t 

The United States have treaty agreements with several 
powers that ships and other property taken by pirates, and 
found within the jurisdiction of either party, shall be restored to 
the original owners. It is stipulated generally that the claim 
for restitution shall be made within one year. The treaties with 
Spain, Muscat, and Sweden and Norway do not limit the time 
of making claims for restitution. 

These treaties are with Bolivia, 1858; Brazil, 1828; United 
States of Colombia, 1846 ; Ecuador, 1839; Italy, 1871 ; Guate- 
mala, 1849 ; Mexico, 1848 ; Muscat, 1833 ; San Salvador, 1850; 
Spain, 1795; and Sweden and Norway, 1827.[ The latter 
treaty also stipulates that when the vessels of either party, 
being neutral, are captured by an enemy and recaptured by 
the vessels of war or privateers of the other, being a belligerent, 
they shall be restored to the original owners on proper proof. 
The same treaty, and that with Prussia of 1799, revived in part 
by the treaty of 1828, contain special agreements as to salvage 
where the parties may be engaged in a joint war.§ 

“ Rescue and recapture are distinguishable from each other. 
The term recapture is ordinarily employed when a prize, 
having been captured by an enemy, is recovered from his 
possession by the arrival of a friendly force. The term rescue 
more usually denotes that recovery which is effected by the 
rising of the captured party himself against his captor. There 
is, however, another kind of rescue, which partakes of the nature 
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of recapture: it occurs where the weaker party, before he is 
overpowered, obtains relief from the arrival of fresh succors, 
and is thus preserved from the force of the enemy.”* 

“ It is no objection to an allowance of salvage, or a recapture, 
that it was made by a non-commissioned vessel ; it is the duty 
of every citizen to assist his fellow-citizens in war, and to retake 
their property out of the enemy’s possession; and no com- 
mission is necessary to give a person so employed a title to the 
reward which the law allots to that meritorious act of duty. 
And if a convoying ship recaptures one of the convoy, which 
has been previously captured by the enemy, the recaptors are 
entitled to salvage. But a mere rescue of a ship engaged in the 
same common enterprise gives no right to salvage. 

“To entitle a party to salvage, as upon a recapture, there 
must have been an actual or constructive capture; for military 
salvage will not be allowed in any case where the property has 
not been actually rescued from the enemy. But it is not neces- 
sary that the enemy should have actual possession; it is 
sufficient if the property is completely under the dominion of 
the enemy. If, however, a vessel be captured going in distress 
into an enemy's port, and is thereby saved, it is merely a case 
of civil and not of military salvage. But to constitute a recap- 
ture, it is not necessary that the recaptors should have a bodily 
and actual possession; it is sufficient if the prize be actually 
rescued from the grasp of the hostile captor. Where a hostile 
ship is captured, and afterwards recaptured by the enemy, and 
again recaptured from the enemy, the original captors are not 
entitled to restitution on paying salvage, but the last captors 
are entitled to the whole rights of the prize; for, by the first 
recapture, the right of the original captors is entirely divested. 
Where the original captors have abandoned their prize, and it 
is subsequently captured by other parties, the latter are solely 
entitled to the property. But if the abandonment be involun- 
tary, and produced by the terror of superior force, and especi- 
ally if produced by the act of the second captors, the rights of 
the original captors are completely revived. And where the 
enemy has captured a ship and afterwards deserted the captured 
vessel, and it is then recaptured, this is not to be considered as 
a case of derelict ; for the original owner never had the animus 
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delinguendi, and therefore it is to be restored on payment of 
salvage ; but as it is not strictly a recapture within the Prize Act, 
the rate of salvage is discretionary. ‘But if the abandonment by 
the enemy be produced by the terror of hostile force, it is a 
recapture within the terms of the act. Where captors abandon 
their prize, and it is afterwards brought into port by neutral 
salvors, it has been held that the neutral Court of Admiralty 
has jurisdiction to decree salvage, but cannot restore the 
property to the original belligerent owners ; for by the capture, 
the captors acquired such a right of property as no neutral 
nation can justly impugn or destroy, and consequently the 
proceeds (after deducting salvage) belong to the original 
captors, and neutral nations ought not to inquire into the validity 
of a capture between belligerents. But if the captors make a 
donation of the captured vessel to a neutral crew, the latter are 
entitled to a remuneration as salvors; but after deducting 
salvage, the remaining proceeds will be decreed to the original 
owner. And it seems to be a general rule, liable to but few 
exceptions, that the rights of capture are completely divested by 
a hostile recapture, escape or voluntary discharge of the captured 
vessel. And the same principle seems applicable to a hostile 
rescue; but if the rescue be made by the eutra/ crew of a 
neutral ship, it may be doubtful how far such an illegal act, 
which involves the penalty of confiscation, would be held in the 
prize courts of the captor’s country to divest his original right 
in case of a subsequent recapture.”* 

“As to recaptors, although their right to salvage is extin- 
guished by a subsequent hostile recapture and regular sentence 
of condemnation, divesting the original owners of their property, 
yet if the vessel be restored upon such recapture, and resume 
her voyage, either in consequence of a judicial acquittal or a 
release by the sovereign power, the recaptors are redintegrated 
in their right of salvage. And récaptors and salvors have a 
legal interest in the property, which cannot be divested by other 
subjects without an adjudication in a competent court ; and it 
is not for the government’s ships or officers, or other persons, 
upon the ground of superior authority, to dispossess them 
without cause. 

“In all cases of salvage where the rate is not ascertained by 
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posit.ve law, it is in the discretion of the court, as well upon 
recaptures as in other cases. And where, upon a recapture, the 
parties have entitled themselves to a mi/itary salvage, under the 
Prize Act, the court may also award them, im addition, a civil 
salvage, if they have subsequently rendered extraordinary 
services in rescuing the vessel in distress from the perils of the 


seas.””* 


According to English law, where the captured vessel has been 
fitted out and employed as a vessel of war of the enemy, the title 
of the original owners is not revived by recapture, but she is 
decreed a lawful prize to the recaptors. The Prize Act of 1800, 
of the United States, provided for salvage, in such case, of one- 
half the value of the vessel, where the recapture was made by 
a privateer, and of one-fourth if it was made by a vessel of war 
of the United States.t 

“What constitutes a setting forth as a vessel of war has been 
determined by the British Courts of Prize, in cases arising under 
the clause in the Act of Parliament, which may serve for the 
interpretation of our own law, as the provisions are the same in 
both. Thus it has been settled that where a ship was origi- 
nally armed for the slave trade, and after capture an additional 
number of men were put on board, but there was no commission 
of war and no additional arming, it was not a setting forth as a 
vessel of war under the act. But a commission of war is 
decisive if there be guns on board. And where the vessel, after 
the capture, has been fitted out as a privateer, it is conclusive 
against her, although when recaptured she is navigating as a 
mere merchant ship; for where the former character of a 
captured vessel had been obliterated by her conversion into a 
ship of war, the legislature meant to look no further, but con- 
sidered the title of the former owner forever extinguished. 
Where it appeared that the vessel had been engaged in the 
military service of the enemy, under the direction of his minister 
of the marine, it was held as a sufficient proof of a setting forth 
asa vessel of war. So where the vessel is armed and is employed 
in the public military service of the enemy by those who have 
competent authority to so employ it, although it be not regu- 
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larly commissioned. But the mere employment in the enemy's 
military service is not sufficient; but if there be a fair sem- 
blance of authority in the person directing the vessel to be so 
employed, and nothing upon the face of the proceedings to 
invalidate it, the court will presume that he is duly authorized ; 
and the commander of a single ship may be presumed to be 
vested with the authority as commander of a squadron.””* 

“Since the jus postliminii does not, strictly speaking, operate 
after the peace; if the treaty of peace contains no express 
stipulation respecting captured property, it remains in the con- 
dition in which the treaty finds it, and is thus tacitly ceded to 
the actual possessor. The jus postliminii is a right which 
belongs exclusively to a state of war; and therefore a transfer 
made to a neutral before the peace, even without a judicial 
sentence of condemnation, is valid, if there has been no recovery 
or recapture before the peace. The intervention of peace covers 
all defects of title, and vests a lawful possession in the neutral, 
in the same manner as it quiets the title of the hostile captor 
himself. 

“A treaty of peace binds the contracting parties from the time 
of its signature. Hostilities are to cease between them from that 
time, unless some other period be provided in the treaty itself. 
But the treaty binds the subjects of the belligerent nations only 
from the time it is notified to them.’’t 

Captures made after the conclusion of a treaty of peace, but 
in ignorance of it, must be restored. The captor may be held 
responsible for damages caused by the seizure, but, if he acted 
in good faith, his government will assume the liability.] 

“When the treaty of peace contains an express stipulation 
that hostilities are to cease in a given place at a given time, anda 
capture is made previous to the expiration of the period limited, 
but with a knowledge of the peace on the part of the captor, 
the capture is still invalid; for since constructive knowledge of 
the peace, after the periods limited, in the different parts of the 
world, renders the capture void, much more ought actual 
knowledge of the peace to produce that effect. It may, how- 
ever, be questionable whether anything short of an official 
notification from his own government would be sufficient, in such 


* Lawrence’s Wheaton, p. 663. t Lbid. p. 884. t Jbid. p. 885. 
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a case, to affect the captor with the legal consequences of actual 
knowledge.’’* 

Where a prize taken before the time fixed for the cessation 
of hostilities, and in ignorance of the peace, had not been sent 
into port and condemned, but was recaptured after that time by 
a cruiser also in ignorance of the treaty, it was held that the 
original captor was lawfully entitled to the prize.t 

“ The restoration of peace puts an end, from the time limited, 
to all force ; and then the general principle applies, that things 
acquired in war remain, as to title and possession, precisely as 
they stood when the peace took place. The uti possidetis is the 
basis ofevery treaty of peace, unless the contrary be expressly 
stipulated. Peace gives a final and perfect title to captures 
without condemnation, and as it forbids all force, it destroys all 
hope of recovery, as much as if the captured vessel was carried 
infra presidia and judicially condemned.” f 


*Lawrence’s Wheaton, p. 88s. + Jbid. p. 886. t Jéid. 











PART IX. 


PRIVATEERING. 


Sec. 1. Defini' Any discussion of the subject of the employment of privateers 
wos by a belligerent is of interest, rather from its historic aspect than 
from any practical importance it is likely to assume in future 
wars ; the United States, Spain and Mexico being at present the 
only civilized nations maintaining the right to make use of 
privateers when engaged in war. While the right is unques- 
tionably sanctioned by international law, it is not likely that it 
will be again put in force by a belligerent, as the evils that are 
apt to grow out of the system may be far greater than any 
advantages that can accrue from it. In this chapter it is pro- 
posed to give certain definitions respecting privateering, and 
also an account of the efforts that have been made from time 

to time to abolish the system entirely. 

“ A private armed vessel or privateer is a vessel owned and 
officered by private persons, but acting under a commission 
from the State, usually called letters of marque. It answers to 
a company on land raised and commanded by private persons, 
but acting under rules from the supreme authority, rather than 
to one raised and acting without a license, which would resemble 
a privateer without commission. The commission, on both 
elements, alone gives a right to the thing captured, and insures 
good treatment for the enemy. A private vessel levying war 
without such license, although not engaged in a piratical act, 
would fare badly in the enemy’s hands. 

“ The right to employ this kind of extraordinary naval force 
is unquestioned, nor is it at all against the usage of nations in 
times past to grant commissions even to privateers owned by ‘ 
aliens.”* 

Although the custom of issuing commissions to foreigners 
to cruise against an enemy has obtained at times, it was always 
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condemned on the ground that the persons accepting such 
commissions were actuated solely by a desire for plunder, and 
is now prohibited even by those nations that still adhere to the 
right to employ privateers. And the municipal laws of nearly 
all nations forbid their subjects accepting such commissions 
from a belligerent. 

“As subjects are not under an obligation of scrupulously 
weighing the justice of the war, which indeed they have not 
always an opportunity of being thoroughly acquainted with, 
and respecting which they are bound, in case of doubt, to rely 
upon the sovereign’s judgment, they unquestionably may with 
a safe conscience serve their country by fitting out privateers, 
unless the war be evidently unjust. But, on the other hand, it 
is an infamous proceeding on the part of foreigners to take out 
commissions from a prince, in order to commit piratical depre- 
dations on a nation which is perfectly innocent with respect to 
them. The thirst for gold is their only inducement; nor 
can the commission they have received efface the infamy of 
their conduct, though it screens them from punishment.”* 

In the United States the authority to employ privateers is by 
the Constitution conferred upon Congress, and it is exercised 
by the passage of an act empowering the President to issue 
letters of marque and general reprisals against the enemy. 

Certain necessary restrictions, varying with the municipal 
laws of nations, have nearly always been placed on privateering. 
The laws of some States regulated the composition of the crews 
of privateers, and prohibited their cruising in the rivers or 
within the marine jurisdiction of the enemy ; such laws, however, 
never formed a part of international law, nor even of general 
usage. 

“Before giving a privateering commission, it is usual for the 
government issuing it to require the lodgment of caution money 
or the execution of a bond, by way of security against illegal 
conduct on the part of the holder, and against a breach of the 
instructions which are issued for his guidance. The com- 
mission is revocable on proof of its misuse being produced, and 
by English law at least the owners of the vessel were liable in 
damages ; it was also usual for the Lords of the Admiralty to 
institute proceedings in the Admiralty Court upon complaint of 


* Vattel, p. 400. + Martens, Essay on Privateers, Chap. II, Sec. 18. 
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ill-conduct. As a further safeguard, a privateer is liable to visit 
by public vessels of war; and as she is not invested with a 
public character, neutral ships of war are permitted to verify 
the lawfulness of the commission under which she sails by 
requiring its production,”’* 

It is stipulated in many treaties that the subjects of the con- 
tracting parties shall be prohibited from taking out letters of 
marque from a third nation at war with either country, and that 
all persons violating this stipulation may be held and treated as 
guilty of piracy. The United States have concluded several 
such treaties, generally with South American States. 

“In the absence of such treaties, a neutral may with impunity 
accept a military commission from a belligerent for sea or land 
service. But municipal law often forbids the citizen or subject 
to take this step.”{ The third section of the Act of Congress 
of April 20, 1818, prohibits the fitting out of privateers by any 
one, whether a citizen or an alien, within the limits of the 
United States, to cruise against a nation in amity with the 
United States. The punishment for such offence is fine and 
imprisonment of the offenders, and confiscation of the vessel 
and her equipments. 

“The offence of depredating under commissions from different 
sovereigns at war with each other is clearly piratical, since the 
authority conferred by one is repugnant to the other; but it 
has been doubted how far it may be lawful to cruise under 
commissions from different sovereigns allied against a common 
enemy. The better opinion, however, seems to be, that although 
it might not amount to the crime of piracy, still it would be 
irregular and illegal, because the two co-belligerents may have 
adopted different rules of conduct respecting neutrals, or may 
be separately bound by engagements unknown to the party.’§ 
Hautefeuille states that the officers of privateers sailing under 
commissions from different sovereigns,.even when allied, are 
treated as pirates.|| 

‘*On the other hand, it is not held to be piracy if a privateer 
or other armed vessel, exceeding its commission, prey upon 
commerce admitted by its sovereign to be friendly. Offences 


* Hall, p. 453- tU. S. Treaties, 1873, Ecuador, Brazil, etc. 
t Woolsey, Sec. 123, comp. “ Neutrality.” 
$ Lawrence’s Wheaton, p. 250. | Hautefeuille, Vol. I, p. 190. 
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of this kind entitle the injured party to compensation, but the 
jurisdiction belongs to the vessel’s sovereign, who is responsible 
for the conduct of his officers.””* 

“Tt must probably be considered as a remnant of the bar- 
barous practices of those ages when maritime war and piracy 
were synonymous, that captures made by private armed vessels, 
without a commission, not merely in self-defence, but even by 
attacking the enemy, are considered lawful, not indeed for the 
purpose of vesting the enemy’s property thus seized in the 
captors, but to prevent their conduct from being regarded as 
piratical, either by their own government or by the other 
belligerent State. Property thus seized is condemned to the 
government as prize of war, or, as these captures are technically 
called, Droits of Admiralty. The same principle is applied to 
the captures made by armed vessels commissioned against one 
power, when war breaks out with another; the captures made 
from that other are condemned, not to the captors, but to the 
government.’’t 

“Although no one is permitted to fit out a privateer without 
letters of marque, every merchantman is allowed to arm him- 
self in order to defend himself in cases of necessity ; in that case, 
however, he not only has not the right of acting offensively ; 
but supposing also that, in defending himself, he takes a prize 
from the enemy, he has, in strictness, no right to demand an 
adjudication of it; it devolves to the State, unless any particular 
law grants it to him. This is the reason why, at present, 
merchant ships often procure letters of marque, in order to make 
use of them when occasion offers, as well in the defensive as in 
the offensive. These ships, therefore, may be laden with 
merchandise, while properly a privateer cannot have any 
mercantile cargo.’’t 

The first article of the Declaration of Paris of 1856, that “ priva- 
teering is and remains abolished,” is binding only on those 
governments acceding to it, and can have no effect as against 
nations not parties to that declaration. That declaration is 
“only a pledge, on the part of the States adhering to it, not to 
issue commissions for that purpose, and does not of itself create 
any new offence against the law of nations ; while the admission 


* Woolsey, Sec. 137. +t Lawrence’s Wheaton, p. 627 and ». 
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of the Congress, made at the suggestion of the Russian pleni- 
potentiaries, that it would not be obligatory on the signers of 
the declaration to maintain the principle of the abolition of 
privateering against those which did not accede to it, received 
a practical construction in the course adopted by England and 
France, and other countries, in their declarations with regard 
to the Civil War in the United States.”* 

Privateers may, of course, still be employed by the signataries 
of the Declaration of Paris against those nations which maintain 
the right of privateering.t 

“ Belligerent ships of war, privateers, and the prizes of either, 
are entitled, on the score of humanity, to temporary refuge in 
neutral waters from the casualties of the sea and war. By the 
law of nations, belligerent ships of war, with their prizes, enjoy 
asylum in neutral ports, for the purpose of obtaining supplies 
or undergoing repairs, according to the discretion of the neutral 
sovereign, who may refuse the asylum absolutely, or grant it 
under such conditions of duration, place or other circumstances 
as he shall see fit, provided that he must be strictly impartial in 
this respect towards all the belligerent powers. Where the 
neutral State has not signified its determination to refuse the 
privilege of asylum to belligerent ships of war, privateers, or 
their prizes, either belligerent has a right to assume its existence, 
and enter upon its enjoyment, subject to such regulations and 
limitations as the neutral State may please to prescribe for its 
own security.”’{ 

Many governments have made a distinction as to the right 
of asylum between public vessels of war and privateers, allowing 
the latter to enter their ports only in cases of distress from want 
of provisions, damages caused by gales of wind, or actual 
pursuit by an enemy.§ This was the rule generally adopted 
by neutrals in their declarations with respect to the War of 
Secession in the United States. 

On this point the United States Minister at Turin was assured 
by Count Cavour, in March, 1857, that, should the United States 
not accede to the Declaration of Paris, their privateers would 


* Lawrence’s Wheaton, p. 255, #. + Hall, p. 454 
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always have the right of asylum in Sardinian ports, but that it 
was questionable whether they would be allowed to sell prizes 
there, or to make such ports a basis of operations against the 
enemy. The latter questions are no longer in doubt, such 
actions being absolutely prohibited.* 

A statement was made to Parliament by Lord John Russell, 
in June, 1861, that orders had been given to the authorities in the 
ports of the United Kingdom, and to the governors of the 
colonies, not to allow the entrance of ships of war or priva- 
teers with their prizes into any British port.t 

The treatment of privateersmen commissioned by a de facto 
government established by persons in rebellion, when captured 
by the sovereign power, has been noticed in the chapter on 
Reprisals. 

The advantages claimed for the system of privateering are: 
1. A nation which possesses only a small naval force is enabled, 
in case of war, to at once put afloat a large number of armed 
cruisers to inflict damage on an enemy’s commerce, at no cost 
to the State ; 2. The vessels of the merchant marine are in this 
way made of service to government, and their crews find 
employment and gain a livelihood of which they would other- 
wise be deprived by the operations of the war; and 3. A weak 
naval power may, by employing its merchant ships as cruisers, 
approach an equality at sea with an enemy having a powerful 
fleet, and, by such a menace to commerce, protect itself from 
possible aggression.{ 

“Unless the government is entirely separated from the 
individuals of the nation, and war confined to the former, the 
effect of surrendering the right of granting commissions to 
private armed cruisers would be to place the commerce of the 
world at the mercy of the power having the greatest military 
marine.’’§ 

While the advantages to be obtained at times by the employ- 
ment of privateers are unquestionably very great, the evils 
attending the system have led many writers to condemn it and 
to urge its abandonment. 

“ Privateering, under all the restrictions which have been 
adopted, is very liable to abuse. The object is not fame or 


* Lawrence’s Wheaton, p. 642, #. tSee “ Neutrality.” 
t Woolsey, Sec. 121. § Lawrence’s Wheaton, p. 640, x. 
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chivalric warfare, but plunder and profit. The discipline of the 
crews is not apt to be of the highest order, and privateers are 
often guilty of enormous excesses, and become the scourge of 
neutral commerce. ... The efforts to stop the practice have 
been very feeble and fruitless, notwithstanding that enlightened 
and enlarged considerations of national policy have shown it to 
be for the general benefit of mankind to surrender the licentious 
practice, and to obstruct as little as possible the freedom and 
security of commercial intercourse among the nations.”* 

Wheaton says of privateering: ‘“ This practice has been justly 
arraigned as liable to gross abuses, as tending to encourage a 
spirit of lawless depredation, and as being in glaring contradic- 
tion to the more mitigated modes of warfare practised on land.”"+ 

The evils are increased where privateers are permitted the 
exercise of belligerent rights with respect to neutral vessels, and 
the system may become a source of danger to the belligerent 
employing them. Serious complications with neutrals may 
arise from abuses committed through ignorance of the reciprocal 
rights and duties of belligerents and neutrals, or the rapacity of 
the privateersmen. 

Sec. 9. Efforts Although the United States have, on both occasions of being 
ish privateer- engaged in maritime war, made use of privateers to inflict great 
ed damage on the enemy’s commerce, the government has been, 

from its foundation, a consistent advocate of the abolition of 
privateering, and of the consequent proposition, the immunity 
of private property at sea from seizure. The treaty of 1785 
with Prussia, drawn up by Dr. Franklin, contained a prohibition 
of privateering as between the two parties, and guaranteed the 
immunity of private property at sea.[ On the revision of this 
treaty in 1799, however, these stipulations were omitted. 

The same propositions, which were considered inseparable, 
had been urged by the American representatives in negotiating 
the provisional treaty of 1782 with Great Britain, and the 
definitive treaty of 1783, which recognized the independence 
of the United States, but without success. 

Daciosstian of While several European nations had at various times made 
, agreements looking to the suppression of privateering, no 
general movement in this direction was made prior to the Paris 
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Conference of 1856, following the Crimean War. At that con- 
ference a declaration of principles to be observed by belligerents 
was signed on April 16th by the plenipotentiaries of all the 
powers represented, and the adhesion of all other powers was 
invited. The declaration contained four articles: “1. That priva- 
teering is and remains abolished; 2. That the neutral flag 
covers the cargo of the enemy, except where it is contraband of 
war; 3. That neutral goods, except contraband of war, are not 
seizable under the enemy’s flag; 4. Finally, that blockades, to 
be obligatory, are to be effective—that is to say, maintained by 
a sufficient force to shut out the access of theenemy’s ships and 
other vessels in reality.” 

“It was agreed by the plenipotentiaries, and inserted in the 
protocol of their proceedings, though not in the instrument itself, 
that the declaration was indivisible, and that the powers that 
signed it, or should accede to it, could not thereafter enter into 
any arrangement in regard to the application of maritime law in 
time of war which did not rest upon the four principles.”* 

This declaration was promptly acceded to by civilized nations, 
with the exceptions already noticed. The ground taken by the 
United States in declining to accede to the declaration was that 
it did not secure the immunity of private property at sea, which 
would still be exposed to capture by public armed vessels. Mr. Marcy’s pro- 
Marcy, in July, 1856, proposed as an amendment to the priva- a 
teer clause of the declaration, that “the private property of the 
subjects or citizens of a belligerent on the high seas shall be 
exempted from seizure by public armed vessels of the other 
belligerent, except it be contraband of war.” 

President Pierce, in his Message to Congress in December, 
1856, stated clearly the position of the United States in regard 
to privateering. He said: “I certainly cannot ascribe to the 
powers represented in the Congress at Paris any but liberal and 
philanthropic views in the attempt to change the unquestionable 
rule of maritime law in regard to privateering. Their propo- 
sition was doubtless intended to imply approval of the principle 
that private property upon the ocean, although it might belong 
to citizens of a belligerent State, should be exempted from 
capture ; and had that proposition been so formed as to give 
full effect to the principle, it would have received my ready 
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assent on behalf of the United States. But the measure pro- 
posed is inadequate to that end. Private property would stil] 
be left to the depredations of armed cruisers.”* 

The majority of the powers that formulated the Declaration 
of Paris soon recognized the necessity of the proposed amend- 
ment to give it full effect, and readily agreed to accede to it 
should it be made the subject of discussion among the powers, 
The only objections seemed to come from Great Britain, and 
these objections were stated by Lord Palmerston in a debate in 
the House of Commons in March, 1862. ‘“ He denied that the 
exemption of private property by sea from capture was a logical 
deduction from the ‘ declaration,’ which related entirely to the 
relations between belligerents and neutrals. The present 
proposition related to the relations of belligerents with each 
other. He intimated that he no longer entertained the views 
as expressed by him at Liverpool in 1856. His (present) 
opinion distinctly was, that if you give up that power which 
you possess, and which all maritime States possess and have 
exercised—of taking the ships, the property and the crews of 
the nation with whom you may happen to be at war—you 
would be crippling the right arm of our strength; you would 
be inflicting a blow upon our naval power, and you would be 
guilty of an act of political suicide.” 

In April, 1857, the proposal of the United States was with- 
drawn by Mr. Buchanan’s administration, and since that time 
no action has been taken by our government to secure a 
general adoption of the principle of immunity of private pro- 
perty at sea from capture. In 1858 Brazil proposed that “all 
private property, without exception of merchant vessels, should 
be placed under the protection of maritime law, and be free 
from the attacks of cruisers of war.”{ The subject was subse- 
quently discussed in Europe, but no action was taken. 

In April, 1861, Mr. Seward offered, on the part of the United 
States, to accept the Declaration of Paris as it stood, but 
expressed, at the same time, a preference for the amendment 
proposed by Mr. Marcy. Great Britain and France, having 
recognized the Confederate States as belligerents, declined to 
accept the renunciation of privateering on the part of the United 
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States, unless it was accompanied by a declaration that it should 
have no bearing on the differences then prevailing in the United 
States. The object in requiring this special declaration was 
fully explained by those governments. Had they accepted the 
proposition of the United States without such a declaration, they 
- would have been called upon to treat as pirates any Confederate 
privateers entering their ports. The Confederate Congress, by 
aresolution of August 13, 1861, adopted the last three articles 
of the Declaration of Paris, but declared that “ we maintain the 
right of privateering, as it has been long established by the 
practice and recognized by the law of nations.”* 

As the offer made on the part of the government was intended, 
of course, to be binding on all citizens of the United States, 
whether in rebellion or not, the special declaration was con- 
sidered inadmissible ; and the United States Minister to France 
was instructed, in September, 1861, in case it was still insisted 
upon, to desist from further discussion of the subject. Since 
that time it has not been formally reopened. No advantage 
would have been gained by the United States had the proposi- 
tion made by Mr. Seward been accepted, as, with the exception 
of a few small vessels fitted out as privateers early in the war to 
act on our own coast, all the Confederate cruisers were com- 
missioned as public vessels of war, commanded by officers of 
the regular naval service established by the Confederate States. 

In the discussion of a bill before Congress in the winter of 
1861, to authorize the President to issue letters of marque 
against the seceded States, Mr. Sumner, who was strongly 
opposed to its passage, suggested, as a substitute, that the 
Secretary of the Navy should be authorized to charter such 
vessels as might be needed for the naval service and place them 
under command of officers commissioned by the United States. 
This suggestion was carried into effect by the purchase of 
several hundred merchant vessels suitable for duty on the 
blockade, and the appointment from civil life of a large number 
of officers who became, for the time, a part of the naval estab- 
lishment of the country. In this way the question of privateering 
was settled, and although an act was passed by Congress in 
1863 authorizing the issuance of letters of marque and reprisals 
in all foreign and domestic wars, no privateers were commissioned 
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Of the right of taking enemy’s property at sea, and the 
proposition to abandon it entirely by a general agreement 
among nations, a late writer says: “ In face of the results that 
maritime capture has often produced, it is idle to pretend that 
it is not among the most formidable of belligerent weapons; 
and in the face of obvious facts it is equally idle to deny that 
there is no weapon the use of which causes so little individual 
misery. 

“ Legally and morally only one conclusion is possible, viz. that 
any State which chooses to adhere to the capture of private 
property at sea has every right to do so.” But the same writer 
also says: “ The question whether it is wise for States in general, 
or for any given State, to agree as a matter of policy to the 
abolition of the right of capture of private property at sea, is of 
course entirely distinct from the question of right. It may very 
possibly be for the common interests that a change in the law 
should take place.”* 

While the right of capturing the private property of enemies 
at sea is one undoubtedly sanctioned by the law of nations, the 
tendency to exempt from capture vessels engaged in lawful 
trade is ever growing stronger. This has been shown in a 
marked manner by the course pursued by some of the nations 
of Europe that have been engaged in war since the Declaration 
of Paris. 

In the war between Austria and Prussia and Italy, in 1866, 
the Austrian government published a decree on May 13, 1866, 
exempting merchant vessels of the enemy from capture, on con- 
dition that a like course was observed by the other belligerents. 
Both Prussia and Italy published similar decrees. At the com- 
mencement of the Franco-Prussian War of 1870, the King of 
Prussia published a decree exempting from capture merchant 
ships of the enemy without any condition as to reciprocity, but 
in consequence of France continuing to exercise the right of 
capture of private property at sea, the Berlin decree was revoked 
January 19, 1871. During the Russo-Turkish War of 1876-77, 
private property at sea was respected by the belligerents. 

These cases are not sufficient to establish any usage, and 
cannot even be regarded as binding those nations to a‘ like 
observance in future wars, but they show the modern tendency 
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to confine the operations of war to governments, and to exempt 
individuals as far as possible from its hardships. 

One of the latest treaties regulating commerce entered into by 
the United States, that with Italy in 1871, adopts the principle 
of immunity of private property from capture at sea. Article 
XII of the treaty is as follows: ‘ The high contracting parties 
agree that, in the unfortunate event of war between them, the 
private property of their respective citizens and subjects, with 
the exception of contraband of war, shall be exempt from 
capture or seizure, on the high seas or elsewhere, by the armed 
vessels or by the military forces of either party; it being under- 
stood that this exemption shall not extend to vessels and their 
cargoes which may attempt to enter a port blockaded by the 
naval forces of either party.”* The same treaty provides that 
any private property taken during war for the use of the 
military forces of either party shall be paid for at a reasonable 
price. 

That the powers acceding to the Declaration of Paris may, 
if they choose, evade the operation of the privateer clause was 
seen during the Franco-Prussian War. Prussia, in August, 1870, 
decreed the formation of a volunteer navy. Owners of merchant 
vessels were invited to fit them out to attack French ships of 
war, and premiums were offered for the destruction of the latter. 
The crews were to be furnished by the owners of the vessels, 
and the officers were to receive temporary commissions and 
wear the naval uniform, but were to form no part of the navy, 
although they might receive commissions in the navy for special 
services. France protested against this, as an evasion of the 
principles of the Declaration of Paris, and addressed a note on 
the subject to the British government. The law officers of the 
Crown reported that there were substantial differences between 
a volunteer naval force, such as that proposed by Prussia, and 
the privateers suppressed by the declaration, and Great Britain 
declined to make any objection. Although Prussia had, at the 
beginning of the war, announced her intention not to capture 
private property at sea, this announcement was withdrawn in 
January, 1871; and had a volunteer navy been formed it would 
have been, after that time, authorized to capture private 
property of the enemy, as it is certain that no nation adhering 
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to the right of making such captures would confine its exercise 
to public armed vessels and employ a temporary naval force 
against the armed vessels of the enemy. 

Mr. Hall says on this subject: “The sole real difference 
between privateers and a volunteer navy is then that the latter 
is under naval discipline, and it is not evident why privateers 
should not also be subjected to it. It cannot be supposed that 
the Declaration of Paris was merely intended to put down the 
use of privateers governed by the precise regulations customary 
up to that time. Privateering was abandoned because it was 
thought that no armaments maintained at private cost, with the 
object of private gain, and often necessarily for a long time 
together beyond the reach of the regular naval forces of the 
State, could be kept under proper control. Whether this belief 
was well founded or not is another matter. It may be that the 
organization intended to be given to the Prussian volunteer 
navy, or some analogous organization, would possess sufficient 
safeguards. If so, there could be no objection on moral grounds 
to its use; but unless a volunteer navy were brought into closer 
connection with the State than seems to have been the case in 
the Prussian project, it would be difficult to show that its estab- 
lishment did not constitute an evasion of the Declaration of 
Paris. 

“ The incorporation of a part of the merchant marine of a 
country into its regular navy is of course to be distinguished 
from such a measure as that above discussed.”’* 

The course taken by the United States in 1861-65 would be 
open to no objection. The crews of the vessels were regularly 
enlisted for the naval service, and the volunteer officers, although 
holding temporary appointments only, were in all that related 
to rank and duty officers of the United States Navy. 


* Hall, p. 455. 














PART X. 


PIRACY. 


“With piracy the law of nations has to do, as it is a crime, Sec. 1. Defini- 


not against any particular State, but against all States and the 
established order of the world.”* 

“Piracy is defined by the text-writers to be the offence of 
depredating on the seas without being authorized by any sover- 
eign State, or with commissions from different sovereigns at 
war with each other.’’t 

“The various acts which are recognized or alleged to be 
piratical may be classed as follows: 

“1. Robbery or attempt at robbery of a vessel by force or 
intimidation, either by way of attack from without, or by way 
of revolt of the crew and conversion of the vessel and cargo to 
their own use. 

“2, Depredation upon two belligerents at war with one 
another under commissions granted by each of them. 

“3. Depredations committed at sea upon the public or private 
vessels of a State, or descents upon its territory from the sea by 
persons not acting under the authority of any politically orga- 
nized community, notwithstanding that the objects of the 
persons so acting may be professedly political. Strictly all acts 
which can be thus described must be regarded as in a sense 
piratical. In the most respectable instances they are acts of war 
which, being done in places where international law alone rules, 
or from such places as a base, and being therefore capable of 
justification only through international law, are nevertheless 
done by persons who do not even satisfy the conditions prece- 
dent of an attempt to become subjects of law, and who cannot 
consequently claim, like unrecognized political societies, to be 
endeavoring to establish their position as such. Often, how- 
ever, the true character of the acts in question is far from cor- 


* Woolsey, Sec. 137. t Dana’s Wheaton, p. 192. 





tion. 








568 MARINE INTERNATIONAL LAW. 


responding with their legal aspect. Sometimes they are wholly 
political in their objects and are directed solely against a par- 
ticular State, with careful avoidance of depredation or attack 
upon the persons or property of the subjects of other States, 
In such cases, though the acts done are piratical with reference 
to the State attacked, they are for practical purposes not pirati- 
cal with reference to other States, because they neither interfere 
with nor menace the safety of those States nor the general good 
order of the seas.”* 
Sec. 2 American The Constitution of the United States gives to Congress the 
Piracy. power “ to define and punish piracy and felonies committed on 
the high seas, and offences against the law of nations.”’t 

Under this authority several acts of Congress have been 
passed defining the crime of piracy and fixing penalties for its 
commission. By the Act of Congress of April 30, 1790, the 
following offences, when committed upon the high seas, in any 
waters not within the jurisdiction of any particular State, are 
made piracy punishable by death ; namely, murder or robbery, 
or any other offence which, if committed on shore, would, by 
the laws of the United States, be punishable by death. It is 
also piracy if the captain or crew of any vessel shall feloniously 
run away with such vessel, or any goods or merchandise to the 
value of fifty dollars, or shall deliver their ship to pirates. Mutiny 
on board a merchant ship is made piracy, as is also preventing 
by force the captain of a vessel from defending his ship and the 
goods committed to his trust. 

It is made piracy to wilfully cast away, burn, or otherwise 
destroy any ship or vessel belonging to citizens of the United 
States, or to procure the doing of the same. Conspiracy to 
destroy any vessel with intent to defraud the underwriters is 
made piracy punishable by death. 

Any person who shall in any way, either on land or at sea, 
assist or advise persons to commit any of the offences named in 
the act shall suffer death ; and all persons who shall, after the 
commission of any piracy, receive, entertain, or conceal the 
offenders, or shall receive any ship or goods which have been 
piratically taken, shall be punished by fine and imprisonment as 
accessory to such piracy. 

* Hall, p. 219. For a valuable and interesting discussion of what 
constitutes piracy, see Dana’s Wheaton, p. 193, #. 

tArticle I, Section VIII. 
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Several minor offences are made piracy, but are punishable 
by fine and imprisonment only.* 

Any citizen who commits any act of hostility against the 
United States, under color of any commission from any foreign 
prince or State, shall, notwithstanding the pretence of such 
authority, be deemed a pirate, and on conviction shall suffer 
death.t 

The Acts of Congress of May 15, 1820; March 3, 1825; 
March 3, 1835; August 8, 1846; March 3, 1847, and July 
29, 1850, all relate to the same subject, and by their pro- 
visions the penalty in some cases is reduced ; the same definition 
of piracy, however, being retained. 

“ Pirates being the common enemies of all mankind, and all 
nations having an equal interest in their apprehension and pun- 
ishment, they may be lawfully captured on the high seas by 
the armed vessels of any particular State, and brought within 
its territorial jurisdiction for trial in its tribunals. 

“This proposition, however, must be confined to piracy as 
defined by the law of nations, and cannot be extended to 
offences which are made piracy by municipal legislation. 
Piracy, under the law of nations, may be tried and punished in 
the courts of justice of any nation by whomsoever and where- 
soever committed ; but piracy created by municipal statute can 
be tried only by that State within whose territorial jurisdiction 
and on board of whose vessels the offence thus created was com- 
mitted. There are certain acts which are considered piracy by 
the internal laws of a State, to which the law of nations does not 
attach the same signification. 

“The crimes of murder and robbery, committed by foreigners 
on board of a foreign vessel on the high seas, are not justiciable 
in the tribunals of another country than that to which the 
vessel belongs ; but if committed on board of a vessel not at the 
time belonging, in fact as well as right, to any foreign power or 
its subjects, but in possession of a crew acting in defiance of all 
law, and acknowledging obedience to no flag whatsoever, these 
crimes may be punished as piracy, under the law of nations, in 
the courts of any nation having custody of the offenders.’’t 


* Brightley’s Digest, pp. 207-8. t Lbid. p. 208. 
} Dana’s Wheaton, pp. 193-4. 
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See. 4. Taking The Act of Congress of March 3, 1847, provides that any 

etters of marque .. P ° 

by neutrals. Citizen or subject of a foreign State who shail be found and 
taken on the high seas, making war upon the United States, 
and cruising against the vessels and property thereof, or of the 
citizens of the same, contrary to the provisions of any treaty 
existing between the United States and the State of which such 
person is a citizen or subject, when by such treaty the acts 
of such person are declared to be piracy, may be tried, con- 
victed and punished by a Circuit Court of the United States in 
the same manner as other persons charged with piracy. 

The treaties of the United States now in force, by which the 
citizens of either party, being neutral, taking out letters of 
marque against the other, are declared to be pirates, are those 
with the United States of Colombia, 1846; Ecuador, 1839; 
Guatemala, 1849; Prussia, 1828; San Salvador, 1850; Spain, 
1795; Sweden and Norway, 1827.* Similar stipulations were 
contained in treaties with Great Britain, France, Brazil, Chile, 
The Netherlands, and Peru, but the treaties are now obsolete. 

No treaty containing such a stipulation has been entered into 
by the United States since 1850, and in 1854 the government 
expressed itself as disinclined to enter into any new agreements 
of this nature. The later treaties provide that such persons 
shall be tried and punished by the laws of the respective 
countries.t 

Sec 5. Instruce An Act of Congress of March 3, 1819, authorized the 

tions to uo: President of the United States to instruct the commanders of 

the public armed vessels of the government to seize and send 

into port any vessel the crew of which shall have committed or 

attempted any act of piracy upon any vessel of the United 

States, or the citizens thereof, or upon any other vessel ; and 

also to retake any vessel of the United States, or its citizens, 

which may have been unlawfully captured upon the high seas. 

The same act authorized the crews of merchant ships to capture 

and send into port any piratical vessel, and to retake any vessel 

of the United States, or its citizens, which may have been 
unlawfully captured.{ 

Sec. 6. Rightof “ The right of search on suspicion of piracy is a war right, and 

_— may be exercised by public vessels anywhere, except in the 


* U. S. Treaties, 1873, Colombia, Ecuador, etc. 
t bid, “ Bolivia,” p. 87. t Brightley’s Digest, p. 654. 
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waters of another State, because pirates are the enemies of the 
human race, at war with all mankind.”* 

“The punishment of piracy depends on the municipal law of oe a 
the State where the offence is tried: the established penalty is 
death.”¢ Piratical vessels captured and sent into ports of the 
United States are to be condemned and sold, the proceeds to 
be distributed at the discretion of the court having jurisdiction 
in the case. 

“Piracy is an offence within the criminal jurisdiction of Acquittal. 
nations. It is against all and punished by all; and the plea of 
autrefois acquit, resting on a prosecution instituted in the 
courts of any civilized State, would be a good plea in any other 
civilized State.’’§ 

“ As pirates acquire no title to what they take, on recapture Sec. 8. Captures 
it reverts to the proprietor without application of the rule of aati 
postliminy.”’|| 

“The owner has merely been deprived of his possession, to 
which he is restored by the recapture. For the service thus 
rendered to him the recaptor is entitled to a remuneration in 
the nature of salvage.’ 

“A body of pirates may be organized under law, but it is no Sec. 9. Can pi- 
State, being associated for temporary purposes, and designed to state r= 
act unjustly by its very existence. A State might arise out of 
a nest of pirates, but it would not begin to be a State until it 
had laid aside its piratical character. Thus it has been doubted 
whether the Barbary powers were anything more than associ- 
ations of pirates. But having grown in the course of time 
more just and civilized, they are taken into the community of 
nations.”’** 

“The officers and crew of an armed vessel, commissioned a Dae 
against one nation and depredating upon another, are not liable tion at peace. 
to be treated as pirates in thus exceeding their authority. The 
State by whom the commission is granted, being responsible to 
other nations for what is done by its commissioned cruisers, 
has the exclusive jurisdiction to try and punish all offences 
committed under color of its authority.” tft 


* Woolsey, Sec. 195. t Lbid. Sec. 137. 
t Brightley’s Digest, p. 654. § Kent, Vol. I, p. 197. 
| Woolsey, Sec. 137. { Dana’s Wheaton, p. 456. 


*® Woolsey, Sec. 36. tt Lawrence’s Wheaton, p. 247. 
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Sec.x, The The Act of Congress of May 15, 1820, makes engaging 
_—— in the African slave trade by any citizen of the United States, 
either on board of an American vessel or one under any foreign 
flag, piracy, punishable by death.* 

The African slave trade is made piracy by the laws of Great 
Britain, and by treaties between Great Britain and Austria, 


Prussia, and Russia, but is not piracy by the law of nations.+ 


* Brightley’s Digest, p. 842. t Lawrence’s Wheaton, p. 256, 














PART XI. 
NEUTRAL RIGHTS AND DUTIES. 


“The rights of neutrals have grown up to be an important 
part of international law in modern times. The ancients put 
the rights of war foremost, and the neutral stood chiefly in the 
passive relation of non-interference. This was owing, in part, to 
the fact that a system of confederations united the States of 
antiquity together in war, so that few prominent powers stood 
aloof from the struggles in which their neighbors were engaged, 
and in part to the small importance of neutral interests. Things 
have put on a new shape with the growth of wide intercourse, 
especially by sea; and with the spread of one code of public 
law over so many powerful States of the world, who, when they 
have stood aloof from war, have created for themselves rights, 
or secured the acknowledgment of existing ones. Now, when 
a war arises between two States, the interests of all neutrals are 
more affected than formerly; or, in other words, neutral power 
has increased more than war power, and the tendency is more 
and more towards such alterations of the code of war as will 
favor neutral commerce.”* 

“Neutral nations are those who, in time of war, do not take 
any part in the contest, but remain common friends to both 
parties, without favoring the arms of the one to the prejudice of 
the other. As long as a neutral nation wishes securely to enjoy 
the advantages of her neutrality, she must in all things show @ 
strict impartiality towards the belligerent powers; for, should 
she favor one of the parties to the prejudice of the other, she 
cannot complain of being treated by him as an adherent and 
confederate of hisenemy. Her neutrality would bea fraudulent 
neutrality, of which no nation will consent to be the dupe. It is 
sometimes suffered to pass unnoticed, merely for want of ability 
to resent it; we choose to connive at it rather than excite a 
more powerful opposition against us.”’t 


* Woolsey, Sec. 155. T Vattel, p. 331. 
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Divisions. ‘‘ There are two species of neutrality recognized by inter- 
national law. There are, 1st. Natural or perfect neutrality ; 
and 2d. Imperfect, qualified, or conventional neutrality. 

oll “1. Natural or perfect neutrality is that which every sovereign 
State has a right, independent of positive compact, to observe 
in respect to the wars in which other States may be engaged. 

Bist “The right of every independent State to remain at peace 
‘whilst other States are engaged in war, is an incontestable 
attribute of sovereignty. It is, however, obviously impossible 
that neutral nations should be wholly unaffected by the existence 
of war between those communities with whom they continue to 
maintain their accustomed relations of friendship and commerce. 
The rights of neutrality are connected with correspondent duties. 
Among these duties is that of impartiality between the con- 
tending parties. The neutral is the common friend of both 
parties, and consequently is not at liberty to favor one party to 
the detriment of the other. ‘A neutral has nothing to do with 
the justice or injustice of the war; it is not for him to sit as 
judge between his friends who are at war with each other, and 
to grant or refuse more or less to the one or the other as he 
thinks that their cause is more or less just or unjust.’ 

Imperfect “2, Imperfect, qualified, or conventional neutrality is that 

neutrality. u . ‘ ° . 
which is modified by special compact. The public law of 
Europe affords several examples of this species of neutrality.”* 

Permanent “The permanent neutrality of Switzerland, Belgium, and 

neutrality. : 

Cracow has thus been solemnly recognized as a part of the 
public law of Europe. But the conventional neutrality thus 
created differs essentially from that natural or perfect neutrality 
which every State has a right to observe, independent of special 
compact, in respect to wars in which other States may be 
engaged. The consequences of the latter species of neutrality 
only arise in case of hostilities. It does not exist in time of 
peace, during which the State is at liberty to contract any 
eventual engagements it thinks fit as to political relations with 
other States. A permanently neutral State, on the other hand, 
by accepting this condition of its political existence, is bound 
to avoid in time of peace every engagement which might 
prevent its observing the duties of neutrality in time of war. 
As an independent State it may lawfully exercise, in its inter- 


* Lawrence’s Wheaton, pp. 697-9. 
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course with other States, all the attributes of external sovereignty. 
It may form treaties of amity, and even of alliance with other 
States; provided it does not thereby incur obligations which, 
though perfectly lawful in time of peace, would prevent its 
fulfilling the duties of neutrality in time of war. Under this 
distinction treaties of offensive alliance, applicable to a specific 
case of war between any two or more powers, or guaranteeing 
their possessions, are of course interdicted to the permanently 
neutral State. But this interdiction does not extend to defensive 
alliances formed with other neutral States for the maintenance 
of the neutrality of the contracting parties against any power by 
which it might be threatened with violation.’”’* 

“Imperfect neutrality may be of two kinds: it may be 
impartial, inasmuch as doth belligerents have equal liberty to 
pursue the operations of war, or certain operations, such as 
transit of troops, purchase of military stores, enlistment of 
soldiers or seamen, within the neutral’s territory; or gualified 
by an anterior engagement to one of the parties, as by a 
covenant to furnish a contingent of troops, or to place a certain 
number of ships at his disposal. It is manifest that agreements 
like these partake of the nature of alliance. The other bellig- 
erent then is free to decide whether he will regard such a State 
as neutral or as an ally of his enemy. If the assistance to be 
rendered is trifling, and has no reference to a particular case or 
a war with a particular nation, it will probably be overlooked ; 
otherwise it will expose the nation furnishing the assistance to 
the hostility of the other. Such was the agreement of Denmark, 
put into effect in 1788, in a war between Sweden and Russia, 
to furnish certain limited succors to the latter. Such, also, are 
the exclusive privileges, which may have been granted before- 
hand, of admitting the armed vessels and prizes of one of the 
belligerents into the neutral’s ports.”’t 

Wheaton says of the case referred to above: “ The abstract 
right of the Danish court to remain neutral, except so far as 
regarded the stipulated succors, was scarcely contested by 
Sweden and the allied mediating powers. But it is evident, 
from the history of these transactions, that if the war had con- 
tinued, the neutrality of Denmark would not have been tolerated 
by these powers unless she had withheld from her ally the 


* Lawrence’s Wheaton, p. 708. t Woolsey, Sec. 155. 
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succors stipulated by the treaty of 1773, or Russia had consented 
to dispense with its fulfilment.’’* 

“Another case of qualified neutrality arises out of treaty 
stipulations antecedent to the commencement of hostilities, by 
which the neutral may be bound to admit the vessels of war of 
one of the belligerent parties, with their prizes, into his ports, 
whilst those of the other may be entirely excluded, or only 
admitted under limitations and restrictions. Thus, by the 
treaty of amity and commerce of 1778, between the United 
States and France, the latter secured to herself two special privi- 
leges in the American ports: 1. Admission for her privateers, 
with their prizes, to the exclusion of her enemies. 2. Admis- 
sion for her public ships of war, in case of urgent necessity, to 
refresh, victual, repair, etc., but not exclusively of other nations 
at war with her. Under these stipulations the United States, 
not being expressly bound to exclude the public ships of the 
enemies of France, granted an asylum to British vessels and 
those of other powers at war with her. Great Britain and 
Holland still complained of the exclusive privileges allowed to 
France in respect to her privateers and prizes, whilst France 
herself was not satisfied with the interpretation of the treaty by 
which the public ships of her enemies were admitted into the 
American ports. To the former, it was answered by the 
American government that they enjoyed a perfect equality, 
qualified only by the exclusive admission of the privateers and 
prizes of France, which was the effect of a treaty made long 
before for valuable considerations, not with a view to circum- 
stances such as had occurred in the war of the French Revolu- 
tion, nor against any nation in particular, but against all nations 
in general, and which might, therefore, be observed without 
giving just offence to any.” f 

On the other hand, the claim of the French Minister of the right 
to fit out vessels for purposes of war within the United States 
was not allowed by our government, it being held justly that 
the prohibition to arm vessels by the enemies of France, con- 
tained in the treaty of 1778, could not be construed into a per- 
mission for France to do so. 

The treaty with France of 1778 was declared abrogated by 
Act of Congress July 7, 1798, since which time no treaty has 


* Lawrence’s Wheaton, p. 711. t Zoid. t Zbid. p. 712. 
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been made by the United States granting exclusive privileges 
to any belligerent. 

“The position of the neutral gives rise to rights which may Armed | om 

be defended against attempted aggressions of a belligerent by 
armed force, and several neutrals may unite for this purpose. 
This is called an armed neutrality, of which the two leagues of 
the Baltic powers in 1780 and 1800 furnish the most noted 
instances. But it may be doubted whether the term neutrality 
can be applied to leagues like this, which not only armed them- 
selves for self-defence, but laid down principles of public law 
against the known maxims of one of the belligerents, which they 
were ready to make good by force.””* 

“It appears, then, that international usage as between bel- poe nahn 
ligerents and neutrals consists of two branches, distinct in  gards States 
respect of the parties affected, of the moral relation of these duals. 
parties to each other, and of the means by which a breach of 
the accepted rules can be punished. 

“In one the parties are sovereign States. Both of these are 
affected by the same duties as in peace time. The belligerent 
therefore remains under an obligation to respect the sovereignty 
of the neutral ; the neutral is under an equal obligation not to 
aid directly or indirectly, and within certain limits to prevent a 
State or private persons from aiding in places under his control, 
the enemy of the belligerent in matters immediately bearing on 
the war. If a wrong is done, the remedy is of course inter- 
national. 

“In the other the parties are the belligerent State and the 
neutral individual. They are and can be bound by no obligations 
to each other. The only duty of the individual is to his own 
sovereign ; and so distinctly is this the case that acts done even 
with intent to injure a foreign State are only wrong in so far as 
they compromise the nation of which the individual is a member. 

At the same time, the only duty of the belligerent State is to 
beings of like kind with itself; and it is merely bound to behave 
in a particular manner to the neutral individual because of the 
international agreement which sets limits to the severity which 
may be used in repressing his noxious acts. But within these 
limits the belligerent is irresponsible. He exacts in his own 
prize courts the penalty for infraction of the rules which he is 


* Woolsey, Sec. 155. 
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allowed to enforce ; and if he inflicts a wrong, it is for him to 
repair it. 

“ This distinction between the usages affecting national and 
private acts is deeply rooted in the habits of nations. At no 
time since the rules which make up international law assumed 
definite shape has there been any room for question as to the 
existence or nature of an authoritative practice in the matter.’”* 

The question is then, what specific action must the neutral 
State take, and what must it forbid its citizens doing? Vattel 
says of neutrality that it “relates solely to war, and includes 
two articles : 

“1, To give no assistance where there is no obligation to give 
it, nor voluntarily to furnish troops, arms, ammunition, or any- 
thing of direct use in war. I do not say ‘to give assistance 
equally,’ but ‘to give no assistance’; for it would be absurd 
that a State should at one and the same time assist two nations 
at war with each other ; and, besides, it would be impossible to 
do it with equality. The same things, the like number of troops, 
the like quantity of arms, of stores, etc., furnished in different 
circumstances are no longer equivalent succors. 

‘2. In whatever does not relate to war, a neutral and im- 
partial nation must not refuse to one of the parties, on account 
of his present quarrel, what she grants to the other. This does 
not deprive her of the liberty to make the advantage of the State 
still serve as her rule of conduct in her negotiations, her friendly 
connections, and her commerce. When this reason induces her 
to give preferences in things which are ever at the free disposal 
of the possessor, she only makes use of her right, and is not 
chargeable with partiality. ~But to refuse any of those things to 
one of the parties purely because he is at war with the other, 
and because she wishes to favor the latter, would be departing 
from the strict line of neutrality.” t 

From the general principles laid down by text-writers, and 
the authoritative usage of nations, certain rules may be deduced 
which a neutral State is bound to observe. 

1. No military assistance must be rendered to either bellig- 
erent by the neutral State. Although some writers yet hold 
that assistance, in a limited degree, may be rendered to a 
belligerent, in accordance with antecedent treaty agreements, 


* Hall, p. 68. t Vattel, p. 332. 
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such a course would be distinctly opposed to present usage. 
“ The usage is not upheld by continuing practice, and it is not 
jin conformity with legal principle, by which, or by practice, it 
could alone be rendered authoritative. It is granted that the 
acts contemplated would, apart from prior agreement, be a 
violation of neutrality as now understood, and it is unnecessary 
to argue that a prior agreement in no way affects the character 
of acts with reference to a non-consenting third party.”* 

2. The neutral State must not lend money to a belligerent to 
assist him in his operations. But this may be done by neutral 
citizens with impunity. “ A modern belligerent no more dreams 
of complaining because the markets of a neutral nation are open 
to his enemy for the purchase of money than because they are 
open for the purchase of cotton. The reason is obvious. Money 
is in theory and in fact an article of commerce in the fullest sense 
of the word. To throw upon neutral governments the obligation 
of controlling dealings in it taking place within their territories 
would be to set up a solitary exception to the fundamental rule 
that States are not responsible for the commercial acts of their 
subjects.” f 

Professor Woolsey says: “ The private person, if the laws of 
his own State or some special treaty does not forbid, can lend 
money to the enemy of a State at peace with his own country, 
for purposes of war. The English courts, however, and our 
own deny that any right of action can arise out of such a loan, 
on the ground that it is contrary to the law of nations.’’{ 

3. The neutral must not permit the use of any portion of his 
territory by a belligerent for a hostile purpose, however remote. 
This applies more particularly to organizing hostile expeditions 
within the neutral territory, arming vessels or using the neutral 
waters as a post of observation from which to commit hostilities. 
As will be noted hereafter, certain supplies may be furnished, 
and even necessary repairs made to the vessels of war of a 
belligerent, without any departure from strict neutrality. 

“ Belligerent vessels ought to remain on a strict footing of 
peace with all the vessels which may be in neutral ports, neither 
increase their crews nor their armaments, and not establish a 
surveillance with the view of watching the vessels that are about 
to sail.”§ 


* Hall, p. 518. t Hall, p. 520. t Woolsey, Sec. 162. 
? Lawrence’s Wheaton, p. 716, 7. 
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“ The respect due to neutral territorial waters is not confined 
to an entire abstinence from acts of hostility ; it extends equally 
to proceedings immediately preparatory to those acts.’’* 

—- of 4. The neutral must not, according to the present rules of 

territory. international law, permit the passage of belligerent troops across 
his territory. Text-writers seem to be divided in opinion on 
this point, but the modern usage is fixed as stated. Wheaton 
says of the passage of an army or fleet through the territorial 
jurisdiction of a neutral, that it “can hardly be considered an 
innocent passage, such as one nation has a right to demand 
from another ; and, even if it were such an innocent passage, is 
one of those imperfect rights, the exercise of which depends 
upon the consent of the proprietor, and which cannot be com- 
pelled against his will. It may be granted or withheld, at the 
discretion of the neutral State; but its being granted is no 
ground of complaint on the part of the other belligerent power, 
provided the same privilege is granted to him, unless there be 
sufficient reasons for withholding it.”t Vattel expresses the 
same opinion.{ 

On the other hand, most of the later writers of authority 
assert a contrary doctrine. Hautefeuille, on the ground that 
the service thus rendered can never be equal, denies the right 
of a neutral to voluntarily grant a passage to belligerent troops 
across his territory, and says that such an act may be at once 
made the cause of a declaration of war by the injured bellig- 
erent.§ Mr. Hall, speaking of the former custom that obtained 
in this respect, says: “ There can be no question that existing 
opinion would imperatively forbid any renewed laxity of con- 
duct in this respect on the part of neutral countries. Passage 
for the sole and obvious purpose of attack is clearly forbidden. 
The grant of permission is an act done by the State with the 
express object of furthering a warlike end, and is in its nature 
an interference in the war. It is therefore a non-neutral act; 
and the only excuse which can be accepted for its performance 
would be the impossible one that it is equally advantageous to, 
and desired by, both belligerents at once.”’|| 

Switzerland, in 1870, refused a passage to a body of Alsatians 


* Hautefeuille, Vol. I, p. 337, comp. Sec. 3. 
t Lawrence’s Wheaton, p. 714. ¢ Vattel, p. 342. 
§ Hautefeuille, Vol. I, p. 250. || Hall, p. 524. 
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enlisted for the French army, although they were without arms 
or uniforms; and Belgium refused to Prussia permission to 
transport the wounded by railway across her territory, on the 
ground that such permission would be of direct assistance to 
Prussia in the war by relieving from pressure her railway com- 
munications with the armies in France and enabling her to 
devote them to warlike uses exclusively.* 

The rule of exclusion of belligerent troops from the neutral 
territory does not apply to neutral waters. The constant 
practice of nations permits vessels of war of a belligerent, singly 
or in fleets, to traverse the territorial waters of a neutral; even 
when bound to attack an enemy it is not considered a violation 
of the neutral territory. The reason for this distinction is that 
nations do not usually guard the territorial waters in such 
manner as to ut all times maintain complete control of them. The 
armed vessels of a belligerent are received into neutral ports, 
may seek asylum in them from threatened dangers, and may 
obtain in them needed assistance. The harmlessness of the 
passage across the territorial waters is complete; however 
numerous the fleet may be, it leaves no traces.t 

5. The prize courts of the neutral must not be used to 
determine the validity of belligerent captures, and the present 
usage forbids the sale of prizes in neutral ports. 

The neutrality proclamation of France, of May, 1861, contained 
the following clauses: 

“1, No vessel of war or privateer of either of the belligerent 
parties will be allowed to enter or stay with prizes in our ports 
or roadsteads longer than twenty-four hours, except in a case of 
compulsory delay. 

“2, No sale of goods belonging to prizes is allowed in our 
ports or roadsteads.’’t 

6. A neutral must not during a war acquire by purchase or 
otherwise any conquest made by either of the belligerents.§ 

7. The neutral State must prohibit the enlistment of its citizens 
or subjects for the service of a belligerent. 

“The practice of neutrals to furnish troops to belligerents, or 
to allow them to enlist troops on neutral ground, was formerly 
common and allowed. This custom has now a lingering exist- 


* Hall, pp. 524-5. t Hautefeuille, Vol. I, p. 314. 
tLawrence’s Wheaton, p. 699, #. § Woolsey, Sec. 160. 
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ence ; it is forbidden in some countries by law, and it is justly 
regarded as a violation of neutrality.”* 

“ The principle that it is incumbent on the neutral sovereign to 
prohibit the levy of bodies of men within his dominions for the 
service of a belligerent, which was gradually growing authori- 
tative during the eighteenth century, is now fully recognized as 
the foundation of aduty. And its application extends to isolated 
instances when the circumstances are such as to lead to serious 
harm being done to a friendly nation. 

“On the other hand, a State is not expected to take precau- 
tions against the commission of microscopic injuries. At the 
outbreak of the American Civil War it was thought possible 
that large numbers of English subjects might engage in it, and 
an express prohibition of such service was therefore inserted in 
the proclamation. In that issued at the beginning of the war 
between France and Germany the prohibition was omitted, it 
not being likely that any sufficient number to justify government 
action would be found in the ranks of either army. As a matter 
of fact, a few English served as officers in both the German and 
French armies, without the neutrality of Great Britain being in 
any way supposed to be compromised.” t 

In 1855 attempts were made by agents of the British govern- 
ment to enlist persons within the United States for the military 
service of that government in the Crimean War, under an Act 
of Parliament, “ to permit foreigners to be enlisted and to serve 
as officers and soldiers of Her Majesty’s forces.” This being held 
as an attack on the sovereignty of the United States, as well as 
a violation of neutrality, the President demanded the recall of 
Mr. Crampton, the British Minister, and revoked the exeguaturs 
of the British Consuls at New York, Philadelphia and Cincin- 
nati for complicity in the attempts. 

The opinion of the Attorney-General, Mr. Cushing, laid down 
the following principles as governing such cases : 

Position of the No belligerent can rightfully make use of the territory of a 
United States. , : 
neutral State for belligerent purposes without the consent of the 
neutral government. 

The undertaking of a belligerent to enlist troops, on land or 
sea, in a neutral State, without the consent of the latter, is a 
hostile attack on its national sovereignty. 


* Woolsey, Sec, 161. t Hall, p. 522. 
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A neutral State may permit belligerents to enlist troops within 
its territory, but, in that case, it must concede the same privilege 
to all. The United States refuse such liberty to all belligerents 
with impartial justice, and make this refusal known by a perma- 
nent Act of Congress.* 

All persons engaged in raising troops in the United States 
for a belligerent, whether citizens or foreigners, officers or indi- 
viduals, except when protected by diplomatic privilege, may be 
indicted as malefactors under the statute. 

Foreign consuls are not exempted, either by treaty or the 
law of nations, from the penal effect of the statute. 

A foreign minister who engages in the enlistment of troops 
in the United States for his government is subject to be sum- 
marily expelled from the country, or after a demand for his 
recall, to be dismissed by the President. 

The Act of Congress prohibiting foreign enlistments is a 
‘ matter of municipal right, as to which foreign governments have 
no right to inquire, the international offence being independent 
of the existence of a prohibitory Act of Congress. All which it 
concerns such government to know is, whether such enlistments 
are permitted. It has no business to inquire whether there are 
statutes on the subject or not. Least of all has it a right to take 
notice of such statutes to see how they may be evaded.t 


8. A neutral government must not permit the vessels of war Arming bellig- 
els, 


of a belligerent to increase their armament or crews, or take 
on board arms or military stores in its ports, or make repairs to 
facilitate their cruising against anenemy. Under this rule coal 
is now refused to the vessels of war of a belligerent, except in 
such quantity as will enable them to reach one of the ports of 
their own country, or some nearer port. 

An order of the British government, issued in January, 1862, 
with reference to the War of Secession in the United States, pro- 
hibited all vessels of war and privateers of either belligerent 
from using any port or roadstead in the British dominions as a 
station or place of resort for any warlike purpose, or for the 
purpose of obtaining any facilities of warlike equipment. No 
supplies, except provisions necessary for the crews, were to be 


* Comp. Sec. 3. 
tOpinions of Attorneys-General U. S., Vol. VII, p. 367. Mr. Cushing, 
Aug. 9, 1855. 
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furnished such vessels. Coal could be furnished only in such 
quantity as would enable a vessel to reach the nearest port of 
her own country, or a nearer destination; and no coal could 
again be supplied to the same vessel in any British port within 
three months.* 

The United States adopted a similar regulation as to coal in 
1870. A second supply of coal could not be furnished a vessel 
within three months, unless the vessel requesting it had in the 
meantime put into a European port. 

“It is not for a moment to be denied that the actual law of 
nations places no restriction whatever upon the purchase of 
provisions by a belligerent in neutral ports; and that the 
limitation sometimes imposed of late years upon their supply, 
and upon that of coal, only indicates the direction in which 
usage is likely to grow. That it will remain in its present 
state is improbable. When vessels were at the mercy of 
the winds it was not possible to measure with accuracy the ° 
supplies which might be furnished to them, and as blockades 
were seldom continuously effective, and the nations which carried 
on distant naval operations were all provided with colonies, 
questions could hardly spring from the use of foreign posses- 
sions as a base of operations. Under the altered conditions of 
warfare, it cannot be admitted that the old rule is consistent with 
the principles of neutrality.” + 

The claims of the United States against Great Britain, growing 
out of the depredations on American commerce committed by 
the Alabama and other Confederate cruisers built in British ports, 
generally known as the “ Alabama claims,” were recognized by 
the treaty between those powers concluded in 1871, and they, 
with other matters in dispute, were submitted to arbitration at 
Geneva. It was agreed that the arbitrators appointed in 
accordance with the stipulations of the treaty should, in deciding 
all matters brought before them, be governed by certain rules 
defining the duties of a neutral government, and such principles 
of international law, not inconsistent with them, as the arbi- 
trators should determine to be applicable to each case. The 
rules agreed upon are as follows: 

“ A neutral government is bound— 


* Lawrence’s Wheaton, p. 717, #. 
{ Hall, p. 528. Comp. Sec. 6. Occasional Contraband, see “ Contraband.” 
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“First, to use due diligence to prevent the fitting out, arming, 
or equipping, within its jurisdiction, of any vessel which it has 
reasonable ground to believe is intended to cruise or to carry 
on war against a power with which it is at peace ; and also to 
use like diligence to prevent the departure from its jurisdiction 
of any vessel intended to cruise or carry on war as above, such 
vessel having been specially adapted, in whole or in part, within 
such jurisdiction, to warlike use. 

“Secondly, not to permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations against 
the other, or for the purpose of the renewal or augmentation of 
military supplies or arms, or the recruitment of men. 

“ Thirdly, to exercise due diligence in its own ports and waters, 
and, as to all persons within its jurisdiction, to prevent any 
violation of the foregoing obligations and duties.’’* 

The British government specially declared that the above 
rules were not accepted as a statement of principles of inter- 
national law in force at the time the Alabama claims arose, but 
agreed that, in deciding upon those claims, the arbitrators should 
assume that the government of Great Britain had undertaken 
to act in accordance with them. It was further agreed that the 
rules laid down by the treaty should be observed in future by 
the contracting parties, and that other powers should be invited 
to accede torthem.T 

The arbitrators at Geneva, before proceeding to the discussion 
of the claims, laid down certain prefatory positions as in accord- 
ance with the three rules and recognized principles of inter- 
national law, not inconsistent with them, as follows: 

1. “ The ‘due diligence’ referred to in the first and third of 
the said rules ought to be exercised by neutral governments 
in exact proportion to the risks to which either of the belli- 
gerents may be exposed from a failure to fulfill the obligations 
of neutrality on their part. 

3 “ The effects of a violation of neutrality committed by 
means of the construction, equipment and armament of a vessel 
are not done away with by any commission which the govern- 
ment of the belligerent power benefited by the violation of 
neutrality may afterward have granted to that vessel; and the 
ultimate step by which the offence is completed cannot be 


* Treaties U. S., 1873, p. 415, “‘ Great Britain.” t Lbid. p. 416. 
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admissible as a ground for the absolution of the offender ; nor 
can the consummation of his fraud become the means of 
establishing his innocence. 

4. “ The privilege of ex-territoriality accorded to vessels of 
war has been admitted into the law of nations, not as an absolute 
right, but solely as a proceeding founded on the principle of 
courtesy and mutual deference between different nations, and 
therefore can never be appealed to for the protection of acts 
done in violation of neutrality. 

5. “ The absence of a previous notice can not be regarded as 
a failure in any consideration required by the law of nations in 
those cases in which a vessel carries with it its own condemnation, 

6. “In order to impart to any supplies of coal a character 
inconsistent with the second rule, prohibiting the use of neutral 
ports or waters as a base of naval operations for the belligerent, 
it is necessary that the said supplies should be connected with 
special circumstances of time, of p=rsons, or of place, which 
may combine to give them such character.’’* 

The principles embodied in the three rules of the Treaty of 
Washington had long been held by the United States, they 
were the foundation of the neutrality acts passed by Congress in 
1794 and 1818, and our government has been consistent in 
applying them to the acts of citizens and foreign residents of 
the United States. A late English writer says of the rules 
established by the treaty: “As the respective governments of 
the two countries are not agreed on the true meaning of this 
language, it is useless to speculate as to the effect which might 
be given to the provisions of the Treaty of Washington during 
any future war in which either Great Britain or the United 
States is a belligerent, the other of the two being neutral.” 

The position of the United States is not open to question, 
and it can hardly be supposed that, in such case, Great Britain 
would fail to observe the rules as interpreted by the arbitrators 
at Geneva. Although no other governments have as yet given 
a formal assent to the principles stated in the rules, it may be 
safely assumed that they fix the law of nations on the subject of 
neutral duties as to vessels designed for the service of a 
belligerent.{ 


* Cushing’s Treaty of Washington, p. 159. t Hall, p. 536. 
t For an account of the Neutrality Acts of the United States and trials 
under them, see Dana’s Wheaton, p. 536 ¢¢ seg., #. 215. 
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The Act of Congress of June 5, 1794, was passed to render 
more effective the efforts of the government to maintain the 
position of exact neutrality it had previously declared with 
regard to belligerents in Europe. Its provisions, with those 
of subsequent acts, were codified in the Act of April 20, 
1818, which repealed all previous laws on the subject. The 
provisions of the latter act are as follows : 

Section 1 prohibits any citizen within the United States from 
accepting and exercising a commission to serve, in war, any 
foreign prince, State, colony, district, or people against any 
State, etc., with which the United States are at peace. 

Section 2 makes it criminal for any person within the United 
States to enlist on board any armed vessel of a foreign State, 
etc., whether public vessel or privateer; or to procure any other 
person so to enlist; or to go beyond the jurisdiction of the 
United States for the purpose of so enlisting—with an excep- 
tion, permitting such enlistment on board a vessel of a subject 
of the State owning the vessel, where it was completely fitted 
and commissioned as a vessel of war before its arrival in the 
United States, and the person enlisting was only transiently 
within the United States. 

Section 3 makes it criminal for any person within the United 
States to fit out or arm a vessel, or attempt or procure, or be 
concerned in fitting out or arming any vessel, with intent that it 
shall be employed in the service of any foreign State to commit 
hostilities against any State at peace with the United States, or 
to issue or deliver a commission to such a vessel with like intent. 
This section also forfeits the vessel, her stores and armament, 
and all materials procured for building and equipping her. 

Section 4 relates to privateering by citizens against the com- 
merce of the United States. 

Section 5 makes it criminal for any person in the United 
States to increase or augment the force of any vessel of war or 
privateer of a foreign State, or to attempt or procure, or be con- 
cerned therein, said State being at war with a State at peace 
with the United States, by adding to or increasing the force of 
“any equipment solely applicable to war.” 

Section 6 makes it criminal for any person within the United 
States to begin or set on foot, or provide means for any military 
expedition or enterprise to be carried on from thence against 
any foreign State with which the United States are at peace. 
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Section 7 gives to the district courts jurisdiction of complaints 
for captures made within a marine league of the shores of the 
United States. 

Section 8 authorizes the President to employ the land or 
naval forces or militia to prevent such enterprises or expeditions, 
and to take possession of or detain any vessel or her prizes, in 
order to execute the provisions of the act, or to make restitution 
if so adjudged. 

Section 9 authorizes the President to employ the same forces 
to compel the departure of any vessel which, by the law of 
nations or treaties, ought not to remain within the United 
States. 

Section 10 requires the owners or consignees of armed vessels 
about to sail from the United States, owned in whole or in part 
by citizens of the United States, to give security that the same 
shall not be employed by them in hostilities against any State 
at peace with the United States. 

Section 11 authorizes revenue officers to detain any vessel, 
manifestly built for warlike purposes, whose cargo shall consist 
chiefly of munitions of war, when the circumstances render it 
probable that she is intended to be used in hostilities against any 
State with which the United States are at peace.* 

The punishments of fine and imprisonment in varying 
amounts may be inflicted on any person guilty of the offences 
named in the act, the maximum being a fine of three thousand 
dollars and imprisonment for three years. 

Any minister of the United States, who is allowed the neces- 
sary jurisdiction by the government to which he is accredited, 
may issue all necessary writs to prevent citizens of the United 
States enlisting for service against a country at peace with the 
United States, and may call upon such force of the United 
States for this purpose as may be within his reach.t 

Mr. Hall, reviewing the transactions which led to the passage 
of the Act of Congress of 1794, says: “‘ The policy of the United 
States in 1793 constitutes an epoch in the development of the 
usages of neutrality. There can be no doubt that it was intended 
and believed to give effect to the obligations then incumbent upon 
neutrals. But it represented by far the most advanced existing 


* Kev. Statutes U. S., Sec. 5281, e¢ seg. See “ Piracy,” Sec. 4. 
tRev. Stats. U. S., Sec. 4090. 
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opinions as to what those obligations were ; and in some points it 
even went further than authoritative international custom has up 
to the present time advanced. In the main, however, it is 
identical with the standard of conduct which is now adopted by 
the community of nations.”* 


The British “ Foreign Enlistment Act ” of 1870 contains sub- Great Britain. 


stantially the same provisions for enforcing neutrality as the 
Act of Congress of 1818. The same penalties of fine and 
imprisonment are prescribed for the same offences. A vessel 
built for either of the belligerents under a contract made before 
the commencement of a war is not forfeited, but the builder 
must give security and take, or permit to be taken by the 
government, such steps as are necessary to prevent the vessel 
being removed during the continuance of the war. Prizes taken in 
violation of the neutrality of the government within its territorial 
jurisdiction, or by vessels fitted out contrary to the provisions of 
the act, if brought into any British port by the captor, his agent, 
or any One coming into possession of them with knowledge that 
they were so captured, may be seized, detained, and, on due 
proof, restored to the original owners.f 


France has no lawspecially forbidding the building and equip- France. 


ment of vessels of war for the service of a belligerent, but under 
the Penal Code persons who by their acts expose the State to 
reprisals, or to a declaration of war, are liable to punishment; 
and the government is left free to accommodate its rules for 
preserving neutrality to the existing law of nations. The 
neutrality proclamation of May, 1861, issued with reference to 
the War of Secession in the United States, prohibited all French 
citizens from assisting in the equipment or armament of vessels 
of war or privateers for either belligerent, and, under its pro- 
visions, several vessels built for the Confederates were seized and 
detained in French ports. 

“A comparison of international custom with the logical 


results of the unquestioned principles of neutrality seems then  elligerent. 


to lead to these conclusions: 

“1, That an international usage prohibiting the construction 
and outfit of vessels of war, in the strict sense of the term, is in 
course of growth, but that, although it is adopted by the most 
important maritime powers, it is not yet old enough or quite 


* Hall, p. 515. t Secs. 8-14. } Hall, p. 536. 
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wide enough to have become compulsory on those nations 
which have not yet signified their voluntary adherence to it. 

“2. That in the meantime a ship of war may be built and 
armed to the order of a belligerent, and delivered to him outside 
neutral territory ready to receive a fighting crew; or it may be 
delivered to him within such territory, and may issue as bellig- 
erent property, if it is neither commissioned nor so manned as 
to be able to commit immediate hostilities, and if there is not 
good reason to believe that an intention exists of making such 
use of the neutral territory as has been before indicated.”’* 

The writer of the above says, in a note on the same page: 
“In drawing these conclusions I find myself compelled to differ 
from the most recent writers,” and he quotes from Heffter, 
Bluntschli, Calvo, and Ortolan expressions decidedly opposed to 
his views. He also seems to feel that some qualification is 
necessary, as he says further on this subject: “ That the usage 
which is in course of growth extends the duties of a neutral 
State into new ground is plain ; but it does not follow that the 
extension is either unhealthy or unnecessary. Though an armed 
ship does not differ in its nature from other articles merely con- 
traband of war, it does differ from all in the degree in which it 
approaches to a completed means of attacking an enemy. The 
addition of a few trained men to its equipage, and of as much 
ammunition as can be carried in a small coasting vessel, adapts 
it for immediate use as part of an organized whole of which it 
is the most important element. The same cannot be said of 
any other article of contraband. It is neither to be expected 
nor wished that belligerent nations should be patient of the 
injury which would be inflicted upon them by the supply of 
armed vessels to their enemies as mere contraband of war.’’t 

There is no doubt that should a neutral now persist in allow- 
ing such a course of trade on the part of its citizens, it would be 
regarded by the injured belligerent as a just cause of war. In 
the case of the two ironclad rams built at Liverpool in 1863, by 
the Messrs. Laird, professedly for a French commercial house, 
but in reality for the Confederates, Mr. Adams early addressed 
the British government on the subject, and during a corres- 
pondence of some months furnished proofs of the real destin- 
ation of the vessels. The last letter of Mr. Adams to Lord 


* Hall, p. 537- t bid. p. §39. 
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Russell on this subject, dated September 5th, 1863, pointed out - 
fully the warlike character and power of the vessels, and stated 
that one of them was “on the point of departure from this 
kingdom on its hostile errand against the United States.” He 
added: ‘“‘It would be superfluous in me to point out to your 
lordship that /A7s zs war.” “ It was left to be understood that 
the sailing of the rams would be, not a probable cause of war, 
but war itself.”’* 

Mr. Dana says the intent of the neutral citizen in building or The intent of the 

builders the test 

equipping vessels suitable for warlike purposes, during hostilities of illegality. 
between foreign nations, is to be taken always as determining 
the question of violation of neutrality, and this is certainly the 
most reasonable view to take of this subject. He says: “ The 
intent is all. The act is open to great suspicions and abuse, 
and the line may often be scarcely traceable; yet the principle 
is clear enough. Is the intent one to prepare an article of con- 
traband merchandise, to be sent to the market of a belligerent, 
subject to the chances of capture and of the market? Or, on 
the other hand, is it to fit out a vessel which shall leave our 
port to cruise, immediately or ultimately, against the commerce 
of a friendly nation? The latter we are bound toprevent. The 
former the belligerent must prevent. In the former case the 
ship is merchandise, under éoné fide neutral flag and papers, 
with a port of destination, subject to search and capture as con- 
traband merchandise by the other belligérent, to the risks of 
blockade, and with no right to resist search and seizure, and 
liable to be treated as a pirate by any nation if she does any act 
of hostility to the property of a belligerent, as much as if she 
did it to that of a neutral. Such a trade in contraband a bel- 
ligerent may cut off by cruising the seas and by blockading his 
enemy’s ports. But to protect himself against vessels sailing 
out of a neutral port to commit hostilities, it would be necessary 
for him to hover off the ports of the neutral; and to do that 
effectually he must maintain a kind of blockade of the neutral 
coast, which, as neutrals will not permit, they ought not to give 
occasion for.” f 

The violation of neutrality being made to consist of building 
and equipping vessels for a belligerent that are fit for warlike 
purposes exclusively, will often put the commerce of one of the 


* Dana’s Wheaton, p. 573, #. Tt Lbid. p. 563, 
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parties to a war at the mercy of fast steamers sent to sea 
ostensibly as merchant vessels, and armed as cruisers after 
leaving the neutral jurisdiction. The case of the Confederate 
steamer Shenandoah, sent tosea from London as the Sea King, 
and armed near the island of Madeira, shows this clearly ; but, 
in this case, the arbitrators at Geneva were unanimous in 
declaring that the British government was not “chargeable with 
any failure, down to that date, in the use of due diligence to 
fulfill the duties of neutrality.” A majority of the arbitrators, 
however, held that Great Britain was responsible for the acts of 
that vessel subsequent to her departure trom Melbourne on the 
18th of February, 1865, she having enlisted men for service on 
board in that port. 

It is said that the principle laid down by Mr. Dana would, if 
adopted generally, frequently bear hard upon the ship-building 
industry of neutrals, but this argument would seem to be of 
little force. The course of trade in ships is well established and 
known, and belligerents do not increase their merchant marine 
during war. Indeed, one of the claims frequently made bya 
belligerent is the right to prohibit the sale of purely mercantile 
vessels to neutrals by the other belligerent. Such a principle 
as holding the neutral responsible for the intended use of a 
vessel would simply prevent an increase in ship-building directly 
in the interest of one of the belligerents, a trade from which the 
neutral would, in any case, receive little benefit.* 

Mr. Dana, referring to the neutrality laws of the United States, 
says: “‘ No cases have arisen as to the combination of materials 
which, separated, cannot do acts of hostility, but, united, con- 
stitute a hostile instrumentality ; for the intent covers all cases 
and furnishes the test. It must be immaterial where the com- 
bination is to take place, whether here or elsewhere, if the acts 
done in our territory—whether acts of building, fitting, arming, 
or of procuring materials for these acts—be done as part of a 
plan by which a vessel is to be sent out with intent that she 
shall be employed to cruise.” t 

Sec. 5. Military “ In the case of an expedition being organized in and starting 

ae eg from neutral ground, a violation of the neutrality may take 
place without the men of whom it is composed being armed at 
the moment of leaving. 

* Comp. Hall, p. 540. He argues strongly against Mr. Dana’s position. 

t Dana’s Wheaton, p. 563, #. Comp. Sec. 7, ‘‘ Contraband.” 
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“On the other hand, the uncombined elements of an expedi- 
tion may leave a neutral State with one another, provided they 
are incapable of proximate combination into an organized 
whole. In 1870, during the Franco-German War, nearly 1200 
Frenchmen embarked at New York in two French ships, the 
Lafayette and the Ville de Paris, for the purpose of joining the 
armies of their nation at home. They were not officered or in 
any way organized; but the vessels were laden with 96,000 
rifles and 11,000,000 cartridges. Mr. Fish was of opinion that 
the ships could not be looked upon as intended to be used for 
hostile purposes against Germany, the men not being in an 
efficient state, and the arms and ammunition being in themselves 
subjects of legitimate commerce. There can be no doubt that 
the view taken by the government of the United States was 
correct. It was impossible for the men and arms to be so com- 
bined on board ship, or soon after their arrival in France, as to 
be capable of offensive use.”* 

Trade with belligerents is carried on by neutrals, subject, of 
course, to the belligerent rights of visitation and search and 
blockade, and the neutral government is not called upon to take 
any measures to prevent trade in articles contraband of war 
even. Neutral governments, in warning their subjects against 
engaging in contraband trade, disclaim all responsibility con- 
nected with such trade, and withdraw the national protection 
from all persons violating the law of nations.t 

“It is to be observed that the rules concerning contraband 
relate to neutrals exporting such articles to a country at war. 
There is nothing unlawful when merchant vessels of either of 
the belligerents supply themselves in a neutral mart with articles 
having the quality of contraband. Here, again, the neutral is 
passive, and leaves the law of nations to be executed by others 
who would make all the property, if captured, prize of war.’’t 

The coasting trade of a country being generally considered 
exclusively national, cannot be engaged in by neutrals even 
when it is opened to them by a belligerent during war. Of 
course, where such trade is freely permitted to foreigners at all 
times, the fact of war will not of itself exclude the neutral from 
trade between belligerent ports: only the actual operations 


* Hall, pp. 529-30. t See Sec. 11, “ Contraband.” 
t Woolsey, Sec. 178. 
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of war will have that effect. The prohibition rests on the fact 
that the coasting trade is regarded as of value to the belligerent, 
and the assistance afforded by neutrals conducting it, in case he 
is unable to do so, is a direct injury to the enemy. 

“During the war of 1756 the French government, finding 
the trade with their colonies almost entirely cut off by the 
maritime superiority of Great Britain, relaxed their monopoly 
of that trade, and allowed the Dutch, then neutral, to carry on 
the commerce between the mother-country and her colonies, 
under special licenses or passes granted for this particular 
purpose, excluding, at the same time, all other neutrals from 
the same trade. Many Dutch vessels so employed were 
captured by the British cruisers, and, together with their 
cargoes, were condemned by the prize courts, upon the prin- 
ciple that by such employment they were, in effect, incorporated 
into the French navigation, having adopted the commerce and 
character of the enemy, and identified themselves with his 
interests and purposes. They were, in the judgment of these 
courts, to be considered like transports in the enemy’s service, 
and hence liable to capture and condemnation, upon the same 
principle with property condemned for carrying military persons 
or despatches. In these cases the property was considered, pro 
hac vice, as enemy’s property, as so completely identified with 
his interests as to acquire a hostile character. So, where a 
neutral is engaged in a trade which is exclusively confined to 
the subjects of any country in peace and in war, and is inter- 
dicted to all others, and cannot at any time be avowedly carried on 
in the name of a foreigner, such a trade is considered so entirely 
national that it must follow the hostile situation of the country. 
There is all the difference between this principle and the more 
modern doctrine which interdicts to neutrals, during war, all 
trade not open to them in time of peace, that there is between 
the granting by the enemy of special licenses to the subjects of 
the opposite belligerent, protecting their property from capture 
in a particular trade which the policy of the enemy induces him 
to tolerate, and a general exemption of such trade from capture. 
The former is clearly cause of confiscation, whilst the latter has 
never been deemed to have such an effect. The ‘Rule of the 
War of 1756’ was originally founded upon the former principle: 
it was suffered to lie dormant during the War of the American 
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Revolution ; and when revived at the commencement of the 
war against France in 1793, was applied, with various relaxations 
and modifications, to the prohibition of all neutral traffic with 
the colonies and upon the coasts of the enemy. The principle 
of the rule was frequently vindicated by Sir W. Scott in his 
masterly judgments in the High Court of Admiralty, and in the 
writings of other British public jurists of great learning and 
ability. But the conclusiveness of their reasonings was ably 
contested by different American statesmen, and failed to procure 
the acquiescence of neutral powers in this prohibition of their 
trade with the enemy’s colonies. The question continued a 
fruitful source of contention between Great Britain and those 
powers, until they became her allies or enemies at the close of 
the war ; but its practical importance will probably be hereafter 
much diminished by the revolution which has since taken place 
in the colonial system of Europe.’’* 

It is suggested that the questions connected with a neutral’s 
engaging in the carrying trade of a belligerent have not lost 
their importance to so great an extent as has been supposed, 
taking into consideration the rule, now almost universally 
adopted, that the neutral flag covers the enemy’s property not 
contraband of war. Should this rule be established as a prin- 
ciple of international law, it would be easy for a belligerent to 
carry on his foreign commerce with no risk of capture, by the 
employment of neutral vessels only in his trade.ft 





‘A neutral nation preserves towards both the belligerents sec. ». Relations 


the several relations which nature has instituted between nations. 
She ought to show herself ready to render them every office of 
humanity reciprocally due from one nation to another; she 
ought, in everything not directly relating to war, to give them 
all the assistance in her power and of which they may stand 
in need. Such assistance, however, must be given with 
impartiality.” } 

“The same spirit of humanity, as well as respect for a friendly 
power, imposes on neutrals the duty of opening their ports to 
armed vessels of both belligerents for purposes having no 
direct relation to the war, and equally likely to exist in time of 
peace. Cruisers may sail into neutral harbors for any of the 
purposes for which merchant vessels of either party frequent 


*Dana’s Wheaton, p. 665. tSee Hall, p. 561. t Vattel, p. 340. 
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the same places, except that merchant vessels are suffered to 
take military stores on board, which is forbidden generally, and 
ought to be forbidden, to ships of war. 

“The general practice of nations, dictated perhaps by comity, 
has hitherto permitted cruisers to bring their prizes into neutral 
ports. This is not obligatory on neutrals, and sound policy 
demands that it be prohibited.”* 

The present rule is for neutral nations to admit vessels of war 
with their prizes only in case of stress of weather, or for neces- 
sary supplies or repairs, and their stay in the neutral port is 
limited to twenty-four hours, unless a lenger time is actually 
required.t| The neutrality proclamation of Great Britain in 
1870 prohibited the armed vessels of either party from carrying 
prizes into British waters, without any exceptions. The same 
proclamation limited the stay of vessels of war in British ports 
or waters to twenty-four hours, except in cases of necessity, 
which was to be determined by the authorities of the port.{ 

Sec. 8, Asylum “ Asylum is allowed within neutral territory and waters toa 

mm neutral ter- *.° . . 

ritory, defeated or fugitive belligerent force, and the victor must stop 
his pursuit at the borders. The conditions, however, according 

to which refugees shall be received are not absolutely settled. 

In the case of troops fleeing across the borders, justice requires 

that they shall be protected, not as bodies of soldiers with arms 

in their hands, but as individual subjects of a friendly State; 

they are, we believe, in practice generally disarmed, and sup- 

ported in their place of shelter at the expense of their sovereign. 

The other course would be unfriendly, as protected soldiers 

might issue forth from a friend’s territory all ready for battle; 

and would also tend to convert the neutra! soil into a theatre of 

war. In the case of ships of war running into neutral waters in 

order to escape from an enemy, to demand that they shall either 

be disarmed, like fugitive troops, or return to the high seas, 

seems to be a harsh measure and unauthorized by the usages 

of nations..... The analogy from the practice of disarming 

fugitive troops does not hold here. If the ship is driven out at 

once, it goes where a superior force is waiting for it; if it 

remains disarmed, the expense and inconvenience are great.”§ 

* Woolsey, Sec. 159. + Comp. Sec. 2, also Sec. 6, “‘ Privateering.” 


t Hall, App. IX, p. 716. The same rule was adopted by the United 
States. 2 Woolsey, Sec. 158. 
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Mr. Bernard says, in his “ Historical Account of the Neutrality 
of Great Britain”: “ The rule that when hostile ships meet in a 
neutral harbor the local authority may prevent one from sailing 
simultaneously with or immediately after the other will not be 
found in all books on International Law. It is, however, a con- 
venient and reasonable rule; it has gained, I think, sufficient 
foundation in usage; and the interval of twenty-four hours 
adopted during the last century in a few treaties and in some 
marine ordinances has been commonly accepted as a reasonable 
and convenient interval.””* 

A neutral nation has the right to demand of belligerents that 
its sovereignty be respected and that no portion of its territory 
be used for any purposes of war. It claims from all belligerents 
the same protection for its citizens and their property, engaged 
in operations lawful during war, to which they are entitled in 
time of peace. 

“ The rights of war can be exercised only within the territory 
of the belligerent powers, upon the high seas, or in a territory 
belonging to no one. Hence it follows that hostilities cannot 
lawfully be exercised within the territorial jurisdiction of the 
neutral State, which is the common friend of both parties.’’f 

“The maritime territory of every State extends to the ports, 
bays, harbors, mouths of rivers, and adjacent parts of the sea 
enclosed by headlands, belonging to the same State. The 
general usage of nations superadds to this extent of territorial 
jurisdiction a distance of a marine league, or as far as a cannon- 
shot will reach from the shore, along all the coasts of the State. 
Within these limits its rights of property and territorial juris- 
diction are absolute, and exclude those of every other nation.’’t 

“ The maritime dominion stops at the place where continuous 
possession ceases, where the people who own the shore can no 
longer exercise power, at the point from whence they cannot 
exclude strangers, and finally, at the place where, the presence 
of foreigners being no longer dangerous to their safety, they no 
longer have an interest in excluding them. The point at which 
these three causes, which render the sea susceptible of private 
possession, cease is the same for all. It is the limit of the power 
which is represented by instruments of war. All the space 
through which projectiles pass, protected and defended by these 


* Page 273. t Lawrence’s Wheaton, p. 713. t Jbid. p. 320. 
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warlike instruments, is territorial and subject to the dominion of 
the power that controls the shore. The greatest reach of a ball 
fired from a cannon on the land is, then, really the limit of the 
territorial waters. The sea-coast does not present one straight 
regular line, but is, on the contrary, almost always intersected 
by bays, capes, etc. If the maritime domain must always be 
measured from every point of the shore, great inconveniences 
would result. It has therefore been agreed in practice to draw 
an imaginary line from one promontory to another, and to take 
this line as the point of departure for the reach of the cannon. 
This mode, adopted by almost all nations, is only applicable to 
small bays, and not to gulfs of great extent, as the Gulf of 
Gascony, or the Gulf of Lyons, which are in reality parts of the 
open sea, and of which it is impossible to deny the complete 
assimilation with the great ocean.”* 

It has been suggested by Mr. Lawrence that, with the 
increased range of modern artillery, the territorial jurisdiction 
over the sea has been correspondingly increased. This would 
follow from Hautefeuille’s derivation of territoriality, but, as yet, 
the marine league is the extent of maritime jurisdiction that is 
claimed by nations.t 

In consequence of reports reaching the government at 
Washington, in August, 1862, that the United States steamer 
Adirondack had chased a blockade-runner within the marine 
league of the island of New Providence in the Bahamas, the 
Secretary of State wrote to Mr. Welles, on August 14: 
“ The President desires that you ascertain the truth of this fact 
with as little delay as possible, since, if it be true, the commander 
of the Adirondack has committed an inexcusable violation of 
the law of nations, for which acknowledgment and reparation 
ought to be promptly made. To guard against such occurrence 
hereafter, the President desires that you at once give notice to 
all commanders of American vessels of war that this govern- 
ment adheres to, recognizes, and insists upon the principle that 
the maritime jurisdiction of every nation covers a full marine 
league from the coast, and that acts of hostility or of authority 
within a marine league of any foreign country by any naval 
officer of the United States are strictly forbidden, and will bring 
upon such officer the displeasure of his government.” 


* Hautefeuille, Vol. I, p. 89. t Note to Wheaton, p. 321. 
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“ Not only are all captures made by the belligerent cruisers 
within the limits of this jurisdiction absolutely illegal and void, 
but captures made by armed vessels stationed in a bay or river, 
or in the mouth of a river, or in the harbor of a neutral State, 
for the purpose of exercising the rights of war from this station, 
are also invalid. 

“ So, also, where a belligerent ship, lying within the neutral 
territory, made a capture with her boats out of the neutral 
territory, the capture was held to be invalid; for though 
the hostile force employed was applied to the captured vessel 
lying out of the territory, yet no such use of a neutral territory 
for the purposes of war is to be permitted. This prohibition is 
not extended to remote uses, such as procuring provisions and 
refreshments, which the law of nations universally tolerates ; but 
no proximate acts of war are in any manner to be allowed to 
originate on neutral ground.”* 

“Tfit be not admissible for an armed vessel of a belligerent to 
take advantage of neutral waters, in the manner mentioned in 
the text, as against enemy’s vessels, it is, 2 fortior7, a violation 
of neutrality thus to use them, for the purpose of intercepting the 
merchant vessels of the same or of another neutral State, under 
suspicion of having contraband on board, or for any other 
purpose which might make them liable to the belligerent right 
of search.’’+ 

“There is no exception to the rule that every voluntary 
entrance into the neutral territory with hostile purposes is 
absolutely unlawful. ‘When the fact is established,’ says Sir 
W. Scott, ‘it overrules every other consideration. The capture 
is done away ; the property must be restored, notwithstanding 
that it may actually belong to the enemy.’ 

“ Though it is the duty of the captor’s country to make resti- 
tution of the property thus captured within the territorial juris- 
diction of the neutral State, yet it is a technical rule of the prize 
courts to restore to the individual claimant, in such case, only on 
the application of the neutral government whose territory has 
thus been violated. This rule is founded upon the principle 
that the neutral State alone has been injured by the capture, 
and that the hostile claimant has no right to appear for the 
purpose of suggesting the invalidity of the capture. 


*Lawrence’s Wheaton, pp. 715-16. t Zbid. p. 716, 
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“ Where a capture of enemy’s property is made within the 
neutral territory, or by armaments unlawfully fitted out within 
the same, it is the right as well as the duty of the neutral State, 
when the property thus taken comes into its possession, to 
restore it to the original owners. This restitution is generally 
made through the agency of the courts of admiralty and 
maritime jurisdiction. 

“It has been judicially determined that the jurisdiction to 
inquire into the validity of captures made in violation of the 
neutral immunity will be exercised only for the purpose of 
restoring the specific property, when voluntarily brought within 
the territory, and does not extend to the infliction of vindictive 
damages, as in ordinary cases of maritime injuries. And it 
seems to be doubtful whether this jurisdiction will be exercised 
when the property has once been carried infra presidia of the 
captor’s country, and there regularly condemned in a compe- 
tent court of prize. However this may be in cases where the 
property has come into the hands of a don4 fide purchaser, 
without notice of the unlawfulness of the capture, it has been 
determined that the neutral Court of Admiralty will restore it 
to the original owner, where it is found in the hands of the 
captor himself, claiming under the sentence of condemnation. 
But the illegal equipment will not affect the validity of a capture 
made after the cruise to which the outfit has been applied is 
actually terminated.”* 

Mr. Hall remarks on the above quotation from Wheaton: 
“ Ortolan justly urges that as the sovereign rights of a nation 
cannot be touched by the decision of a foreign tribunal, the con- 
sequences of such a decision cannot be binding upon it; and 
it may be put still more generally that nothing performed 
mero motu by a wrong-doer in confirmation of his wrongful act 
can affect the rights of others.” 

“If such a prize is brought into any of the neutral’s ports, he 
is authorized to seize and restore it. If it be carried into a port 
of another country, he has a right to demand its restoration, and 
the prize court of the belligerent is bound to respect the objec- 
tion. Ifthe neutral fails to exercise his rights in these respects, 
the government of the vessel which has been thus captured 
may complain or even retaliate. The wrong-doing vessel may 


* Lawrence’s Wheaton, pp. 721-5. t Hall, p. 546. 
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afterwards have entrance into the waters of the injured neutral 
refused to it, since all admission of war vessels into neutral 
waters, unless required by treaty, depends on comity alone. 
Or its government, if the neutral prefer, or is forced to take 
that mode of redress, may be required to give satisfaction in 
regard to the injury.”* 

Treaties formerly guaranteed vessels from attack within sec. 11. Immu- 
neutral waters, and stipulated that all possible means should be ack ‘is "nex 
used by the contracting parties to defend the vessels of a friendly “* “***™ 
nation if attacked within their territory. Many of the earlier 
treaties made by the United States contained such provisions, 
but they are no longer inserted in treaties, the well-established 
principles of international law giving sufficient guarantee of 
protection in all cases.f 

The case of the American privateer General Armstrong, Case of the Gen- 
attacked and destroyed in 1814 by a British squadron while at — 
anchor in the harbor of Fayal, is of interest from its final 
decision. 

The reclamations made by the United States against Portugal, 
founded on this case, were terminated by the treaty of February 
26, 1851, which agreed that the claims should be submitted to 
arbitration. Louis Napoleon, then Prince President of the 
French Republic, was chosen as arbitrator. “ There is some 
discrepancy between the American statement, to be deduced 
from the documents, and the summary of facts on which the 
award proceeds. The Prince President, in pronouncing that no 
indemnity was due from Portugal, does not deny the responsi- 
bility of a neutral to make compensation to a belligerent whose 
property has been captured or destroyed within his jurisdic- 
tional limits by the opposing belligerent; but he bases his 
decision on the assumed fact that the American commander 
had not applied, from the beginning, for the intervention of the 
neutral sovereign ; that by having recourse to arms to repel 
an unjust aggression of which he pretended to be the object, he 
had himself failed to respect the neutrality of the territory of 
the foreign sovereign, and had thereby released that sovereign 
from the obligation in which he was to afford him protection by 
any other means than that of a pacific intervention ; and that 
the Portuguese government could not be held responsible for 





* Woolsey, Sec. 163. t U. S. Treaties, 1873, France, Prussia, etc. 
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the results of the collision which took place in contempt of its 
rights of sovereignty, and in violation of the neutrality of its 
territory, and without the local officers having been required, 
in proper time, and enabled to grant aid and protection to those 
having a right thereto.’’* 

Case fae In the case of the Confederate steamer Florida, captured by 
the Wachusett in the harbor of Bahia in 1864, the United States 
promptly accepted the responsibility of the illegal action com- 
mitted by the commander of the Wachusett, and acceded to the 
demand of Brazil for reparation. The Florida was sunk by an 
accident while in the hands of the naval authorities of the United 
States, but explanations were made of the occurrence that were 
entirely satisfactory to Brazil, and the affair ended without any 
interruption of the friendly relations of the two governments. 

Conduct to be The conditions on which admission into neutral ports is con- 
observed by 
ligerent vasels ceded to the vessels of war of a belligerent are summed up by 
in neutral ports. 
Negrin as follows : 

“1, They must observe perfect harmony and peace, even 
towards their enemies in the same port. 

‘2. They must not enlist men to complete or increase their 
complements. 

“3. Vessels of war or privateers must not increase the number 
or calibre of their guns. 

“4. They must not use the neutral port as a post to maintain 
a surveillance over an enemy’s vessels, or to obtain information 
as to their future movements. 

“5. They must not quit the neutral port until twenty-four 
hours after the sailing of an enemy’s fleet, vessel of war or 
merchant ship. 

“6. No attempt must be made to take by stratagem or force 
an enemy’s prizes that may be found in a neutral port. 

“7. No sale of prizes must be made in a neutral port unless 
they have been previously condemned by a competent court.” f 

2p. we The question of the protection given to enemy’s property at 
goods.” sea by a neutral flag, formerly so important in the discussion of 
international relations, has been practically settled by the 
Declaration of Paris, the second article of which is: “ The 

neutral flag covers enemy’s goods, with the exception of contra- 


* Lawrence’s Wheaton, p. 720, # 
t Estudios sobre el Derecho Maritimo, p. 180. 
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band of war.” Nearly all civilized nations, as we have seen, 
have formally acceded to the principles of the declaration, 
while those governments which declined to accept it as a whole 
have signified their adherence to the second article. It is to be 
noted, however, that the courts of the United States have 
uniformly declared the law of nations to authorize the capture 
of enemy’s property in neutral ships, in spite of the consistent 
efforts of our government to reverse the rule. 

“The United States and Great Britain have long stood com- 
mitted to three points, as, in their opinion, established in the law 
of nations—(1) That a belligerent may take enemy’s goods 
from neutral custody on the high seas; (2) That neutral goods 
are not subject to capture from the mere fact that they are on 
board an enemy’s vessel; and (3) That the carrying of enemy’s 
goods by a neutral is no offence, and, consequently, not only 
does not involve the neutral vessel in penalty, but entitles it to 
its freight from the captors, as a condition to a right to interfere 
with it on the high seas. While the government of the United 
States has endeavored to introduce the rule of ‘ free ships, free 
goods,’ by conventions, her courts have always decided that it 
was not the rule of war; and her diplomatists and her text- 
writers—with singular concurrence, considering the opposite 
diplomatic policy of the country—have agreed to that position.””* 

At the beginning of the War of Secession, Mr. Seward notified 
foreign governments that the United States would respect 
enemy’s property in neutral ships. While such a notification 
would not be binding on the judiciary, practical effect could 
always be given to it by instructions from the executive depart- 
ment of the government to all commanders of vessels, and, 
until the principle is regularly established, this course would 
probably be taken by our government. 

Neutrals have the right of free communication with belli- sec. 13, The 
gerent governments, and for one belligerent to refuse ingress or 2outal’s right of 
€gress to or from an enemy’s country for such purposes would 
be considered an unfriendly act. But the belligerent may seize 
the ambassadors of the enemy sent to the neutrals, except within 
the neutral territory or on board neutral vessels.t 


* Dana’s Wheaton, p. 606, . 
t Woolsey, Sec. 164, comp. Sec. 17, “‘ Blockade.” 

















APPENDIX I. 


PAPERS CARRIED BY AMERICAN VESSELS. 


PAPERS DENOTING NATIONALITY : 
Register for vessels engaged in foreign trade. 
Enrollment for vessels engaged in coasting trade. 
License for vessels engaged in fisheries. 


OTHER PAPERS that may be used to determine nationality : 


Shipping articles. 
Crew list. 


OTHER PAPERS CARRIED: 


Passenger list. 
Manifest of cargo, foreign or coasting. 
Bills of lading. 
Ship’s log-book. 
Charter-party, if chartered. 
Clearance. 
Bill of health. 
The tonnage of the vessel must be engraved on the after beam of the main 
hatch. 
The name of the vessel and port of ownership must be painted on the stern. 
For pleasure yachts, leaving the United States, a special license is issued 
by the Treasury Department. 














Register No. Official No. 
Numerals. | Letters. 


THE UNITED STATES OF AMERICA. 
CERTIFICATE OF REGISTRY. 


| In pursuance of Chapter One, Title XLVIII, “ Regu- 
| lation of Commerce and Navigation,” of the Revised 
| Statutes of the United States, 
having taken and subscribed the required by 
law, and having that he, together with 
| the only owner of the Vessel called the of 
, whereof is at present Master, 
| and as he hath is a Citizen of the 
| United States, and that the said Vessel was built at 
in the year 18 , as appears by 
; and having certified that the 
said Vessel has deck and 
mast , and that her length is and 
tenths feet, her breadth feet and 
Com. of Navigation. | tenths, her depth feet and tenths, 
| her height feet and tenths ; that 
she measures tons and hundredths, 
viz: . Tons, rooths. 
| Capacity under the Tonnage-Deck, 
| Capacity between decks above the Tonnage- 
Deck, 
| Capacity of inclosures on upper deck, viz. 
(Place for Naval Officer’s | Gross Tonnage, 
Seal.) | Deductions under Section 4153, Revised 
Statutes, as amended by Act of August 5, 
1882, 


[Seal.] 


| * Net Tonnage, 
that the following described spaces, and no others, have 
| been omitted, viz: 
! 
| 


and that she is a has a head and a 

stern and the said having 

agreed to the description and admeasurement above 

| specified, and sufficient security having been given 
according to law, said vessel has been duly registered at 


Naval Officer. 


| the Port of 
Given under my hand and Seal at the Port of 
this day of in the year one thousand 
(Place for Custom House | ¢ight hundred and 


Seal.) 


| of Customs. 
* Total Tonnage not to be used. 











Cat. No. 534. 








No. 
CERTIFICATE OF REGISTRY 
Of the 
Called the 
Of 
rox tons. 
Issued at the 

Port of 
District of 

,1388 . 

Date of Surrender: 
7 188 


Where Surrendered : 


Cause of Surrender : 


of Customs. 


Port of 


Amount of hospital money paid at the 
time of surrender of previous document: 


$ 


Period for which collection was made: 


Total average number of officers and crew 
paid for: 
Date when paid: » 188 , 














Certificate No. Official Number. 
Numerals, | Letters. 


THE UNITED STATES OF AMERICA. 


Sec. 4319, Rev. Stats. Catalogue No. 538. 
CERTIFICATE OF ENROLLMENT. 


ENROLLMENT. In conformity to Title L, “ Regulation of Vessels in Domestic Commerce,” of the Revised Statutes of the 


United States, * 


having taken and subscribed the required by law, and having thathe , 
t 
, citizen of the United States, and sole owner of the ship or vessel called the , of , whereof 
is at present Master, and is.a citizen of the United States, and that the said ship or vessel was built at ; 


in the year 18 , as appears by } 
and having certified that the said ship or vessel has deck and mast , and that her length is 
15 feet, her breadth ro feet, her depth ro feet, her height ro feet, that she measures 


and yop tons, viz: 


Tons,  rooths. 
Capacity under tonnage deck, 
Capacity between decks above tonnage deck, 
Capacity of inclosures on the upper deck, viz : 
Gross Tonnage, 
Deductions under Section 4153, Revised Statutes, as amended by Act of August 5, 1882, 
Net Tonnage, 
that the following described spaces, and no others, have been omitted, viz: 
and that she is a § ,»hasa head anda stern, and || sufficient security 
having been given, according to the said Title, the said ship or vessel has been duly enrolled at the port of 
Given under my hand and seal at the Port of 
in the District of , this day of ’ 


in the year one thousand eight hundred and eighty 


Naval Officer. Collector of Customs. 


* Insert here the name of the person, with his occupation and place of abode, by whom the oath or affirmation is to be made. 

tIf more than one owner, insert the words “‘ together with,”’ and the name or names, occupation or occupations, place or places of abode of the owner or 
owners, and the part or proportion of vessel belonging to each owner. 

t Here describe previous document. 

2 Insert here the particular kind of vessel, whether ship, brigantine, snow, schooner, sloop, or whatever else. 

| In every origina/ Enrollment insert the following: “‘ the said having agreed to the description and measurement above specified, and,” 
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the within-named vessel, in lieu of 


(Cat. No. 538.) 








CERTIFICATE OF ENROLLMENT Bort of 
Amount of Hospital money paid at the 
No. time of surrender of previous document: 
of the $ 


Period for which collection was made : 


Called the 
Total average number of officers and crew 


Top tons. paid for : 


Issued at the Date when paid : . 188 


Port of 


District of 
, 188 


of Customs. 


Date of Surrender : 


Where Surrendered : 


Cause of Surrender : 


Collector of Customs. 

















Official Number. 


License No. 
Numerals. | Letters. 


THE UNITED STATES OF AMERICA. 
Sec. 4321, Rev. Stats. Cat. No. 541. 
LICENSE FOR ENROLLED VESSEL. 


License for carrying on the * 
In pursuance of Title L, “* Regulation of Vessels in Domestic Commerce,” of the Revised Statutes of the United States,| 


having given bond that the called the , whereof the said is Master, burden 


tons and hundredths, as appears by her enrollment, , dated att 


shall not be employed in any trade, while this License shall continue in force, whereby the revenue of the United States shall be 


defrauded ; and having also § that this License shall not be used for any other vessel, or for any other employment 

than is herein specified, License is hereby granted for the said called the to be employed in 
carrying on the * for one year from the date hereof, and no longer. 

Given under my hand and seal at the Port of in the 

District of , this day of 


, in the year one thousand eight hundred and 


eighty 


Naval Officer. Collector of Customs. 


* Insert “ Coasting-Trade,”’ “‘ Whale-fishery,” ‘* Mackerel-fishery,”’ or “‘ Cod-fishery,”’ as the case may be. 

t Insert the name of the husband or managing owner, with his occupation and place of abode, and the name of the master, with the place of his abode. 
+ Insert name of District, day, month and year, in words at length. 

2“ Sworn” or “‘ affirmed,” as the case may be. 
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the within-named vessel, in lieu of 


(Cat. No. §41.) 








LICENSE FOR ENROLLED VESSEL. 


License No. of the 


rep tons. 


Issued.-at the Port of 


District of 


—te « 


Date of Surrender : 


Where Surrendered : 


Cause of Surrender: 


Collector of Customs. 


Port of 


Amount of Hospital money paid at the 
time of surrender of previous document: 


$ 


Period for which collection was made : 


Total average number of officers and crew 
paid for: 
Date when paid : 188 . 

















License No. Official Number, 
Numerals. | Letters. 


THE UNITED STATES OF AMERICA. 


. Sec. 4321, Rev. Stats. Cat. No. 542. 


>» 18 


» dated at 


Former License No. 


LICENSE OF VESSEL UNDER TWENTY TONS 


To carry on the * for one year. 


District of » Port of ° 


In pursuance of Title L, “ Regulation of Vessels in Domestic Commerce,” of the Revised Statutes of the United States, 


t 
having given bond that the called the , whereof the said is Master, burden 
tons ' hundredths, length 1s feet, breadth ro feet, depth 
1p feet, proof being had of her admeasurement, shall not be employed in any trade while this license shall 
continue in force whereby the revenue of the United States shall be defrauded, and having also that this 


License shall not be used for any other vessel, or for any other employment than is herein specified: License is hereby granted 

for the said , called the , to be employed in carrying on the for one year from - 
the date hereof, and no longer. 

Given under my hand and seal, at the Port of in 

the District of , this day of 

, in the year one thousand eight hundred and 


eighty 


Naval Officer. of Customs. 


* Insert “‘ Coasting-trade,” ‘‘ Whale-fishery,”” “‘ Mackerel-fishery,”’ or “‘ Cod-fishery,’’ as the case may be. 
t Insert the name of the husband or managing owner, with his occupation and place of abode, and the name of the master, with the place of his abode. 
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Port of 
Amount of Hospital money paid at the 
oe _n oa of surrender of previous document: 


Period for which collection was made: 


LICENSE OF VESSEL UNDER TWENTY 
Tons, 


ros tons. 
Issued at the Port of Total average number of officers and crew 
<a paid for: 

District of Date when paid : . 

, 18 

Admeasured at the Port of 
me - 
When built: , 18 


Where built: 
Where surrendered : 
Date of surrender : 
Cause of surrender: 

















CERTIFICATES 


Or INDORSEMENTS MADE BY SHIPPING COMMISSIONERS AND CONSULS. 


SHIPPING AR 


Notice is hereby given that Section 4519 of the U. S. Revised S 
merchant vessel of the United States to cause a legible copy of 
pasted up in such part of the ship as to be accessible to the crew, un 

Notice is also given that Section 10 of the Act of June 26, 188 
shipping in ports of the United States, and that Section 1 of the 
slop-chests. These two sections, being of special importance to sez 


































Sxc. 10, That it shall be, and is hereby, made unlawful in any case to pay any seam 
in advance of the time when he has actually earned the same, or to pay such advance 
authorized by act of Congress to collect fees for such service, any remunetation for the 
remuneration shall be deemed guilty of a misdemeanor, and, upon conviction, shal! be 
advanced or remuneration so paid, and may be also imprisoned for a period not exceed 
advance wages or remuneration shall in no case, except as herein provided, absolve th 
after the same shall have been actually earned, and shall be no detane to a libel, suit, 
shall not apply to whaling vessels: And provided further, That it shall be lawful 
of any portion of the wages which he may earmto his wife, mother or other relative 
falsely claim such relationship to any seaman in order to obtain wages so allotted shal 
hundred dollars, or imprisonment not exceeding six months, at the discretion of the co 
the United States ; and any foreign vessel the master, owner, consignee, or agent of w 
shall be refused a clearance from any port of the United States. 


VessEts or Unitrep STATES MUST 4 

Sec. 11. That every vessel mentioned in section forty-five hundred and sixty-nine o 

shall contain a complement of clothing for the intended voyage for each seaman emp! 

clothing, oiled clothing, and everything necessary for the wear of a seaman; also a ful 

shall be sold, from time to time, to any or every sdaman applying therefor, for his ow 

sale value of the same at the port at which the voy age commenced. And if any such 

shall be liable to a penalty of not more than five hundred dollars. ‘The provisions of ¢ 

and the Dominion of Canada, Newfoundland, the Bermuda Islands, the Bahama Isla 

UNITED STATES OF 

Articles of Agreement between Master and Seamen in 

Required by Act of Congress, Title LIII, Rev 

U. S. Sh 

It is agreed between the Master and Seamen, or mariners, of the 
or whoever shall go for Master, now bound from the Port of! 

Going on shore in foreign ports is prohibited, except by permission qd 

none to be brought on boa 





Scale of Provisions to be allowed and served out to the Crew during the voyage i 
daily issue of lime and lemon juice and sugar, or other antiscorbutics in any case rec 
































| | 74 
Bread,| Beef,| Pork,|Flour,) Peas,| Rice,| Barley,| Tea, |Coffee, 
Ib. Ib. | Ib. | pint. | pint. | pint. oz. oz. 
_ eS SS Rilertastuad 2 
OT oe Pe 
t 1% | % 
Bo ice Ee a! ¥ 
t | 1% % | |” | # 
I | a | & | | % \y 
I 13 % % % 
; [a | % | ¢ 2 
Saturday........++- I 1% | | | | % 














And the said crew agree to conduct themselves in an orderly, faithful, honest and sq 
and to be cbedient to the lawful commands of the said master, or of any person who sh 
relating to the vessel, and the stores and cargo thereof, whether on board, in boats, or 
the pee master hereby agrees to pay t» the said crew, as wages, the sums against thei 
according to the annexed scale. And it is hereby agreed that any embezzlement or wi 
shall be made good to the owner out of the wages of the ao guilty of the same: 4 
proves himself incompetent to perform, his wages shall be reduced in proportion to 
crew considers himself to be aggrieved by = | breach of the agreement or otherwise, h 
ship in a quiet and orderly manner, who shail thereupon take such steps as the case m 


It is also agreed that*® 


The authority of the Owner or Agent for the allotments In witness whe 
mentioned within is in my possession deher side 
Shipping Commissioner 
or Consular Officer. 
This is to be signed if such an autho: ity has been produced, cs 
and to be scored across in ink if it has not. Signed by 


These Columns 





Date of Port at which aa at. a ii | 
Commencement ate o 2 
. Voyage Commenced, anaes Port at which 
of Voyage. yag oe of Voyage Terminated. | 





- Here the voyage is to be described, and the places named at which the ship is to to 
of the voyage is to be stated, and the"port or country at which the voyage is to termin 

2 Here any other stipulations may be inserted to which the parties agree, and which 

N. B.—_ This form must not be unstitched. No leaves may be taken out of it, and no 
engagement that a sufficiently large form is used. If more menare engaged during the 
form, an additional form should be obtained and used. 

Any erasure, interlineation or alteration in this agreement will be void, unless attes 
with the cen-ent of the persons interested, 





SHIPPING A 


Notice is hereby given that Section 4519 of the U. S. Reviss 
merchant vessel of the United States to cause a legible cop 
pasted up in such part of the ship as to be accessible to the crev 

Notice is also given that Section 10 of the Act of June 26 
shipping in ports of the United States, and that Section 11 of 
slop-chests. These two sections, being of special importance t 


Sec. 10. That it shall be, and is hereby, made unlawful in any case to pay any 
in advance of the time when he has actually earned the same, or to pay such ad 
authorized by act of Congress to collect fees for such service, any remuneration f 
remuneration shall be deemed guilty of a misdemeanor, and, upon conviction, sh 
advanced or remuneration so paid, and may be also impri: vale for a period not « 
advance wages or remuneration shall in no case, except as herein provided, abso 
after the same shall have been actually earned, and shall be no defense to a libel, 
shall not apply to whaling vessels: And provided further, That it shall be la 
of any portion of the wages which he may earrmto his wife, mother or other re’ 
falsely claim such relationship to any seaman in order to obtain wages so allotte 
hundred dollars, or imprisonment not exceeding six months, at the discretion of | 
the United States ; and any foreign vessel the master, owner, consignee, or agent 
shall be refused a clearance from any port of the United States. 

Vessecs or Unirep STATES M 

Sec. 11. That every vessel mentioned in section forty-five hundred and sixty-n 
shall contain a complement of clothing for the intended voyage for each seaman 
clothing, oiled clothing, and everything necessary for the wear of a seaman; als¢ 
shall be sold, from time to time, to any or every seaman applying therefor, for h 
sale value of the same at the port at which the voyage commenced. And if any 
shall be liable to a penalty of not more than five hundred dollars. The provision 
and the Dominion of Canada, Newfoundland, the Bermuda Islands, the Bahama 


UNITED STATES 

Articles of Agreement between Master and Seame: 

Required by Act of Congress, Title LIII, 

U. § 

It is agreed between the Master and Seamen, or mariners, of 1 
or whoever shall go for Master, now bound from the Port of! 

Going on shore in foreign ports is prohibited, except by permiss 

none to be brought on 





Scale of Provisions to be allowed and served out to the Crew during the voy 
daily issue of lime and lemon juice and sugar, or other antiscorbutics in any c: 


; j 
|Bread,| Beef,| Pork,|Flour,| Peas,’ Rice,| Barley,| Tea, |C 
Ib | 





| Ib. | Ib. Ib. | pint, | pint./ pint. oz, 

2 eS eee ee ee eee 
Gemday ..cccccccces I rl, Ly % | 
Monday........++.: | I 1¥ 1s u 
Tuesday......0. 200. I 1% iy \% 
Wednesday ...... - 1 1% bat % 
NER, 000000000 az 1% | ¥& % 
DERE cbeccee cesene 2 iY 4% % 
Saturday......... oof 28 1% | | - i & 


And the said crew agree to conduct themselves in an orderly, faithful, honest | 
and to be obedient to the lawful commands of the said master, or of any person wv 
relating to the vessel, and the stores and cargo thereof, whether on board, in boa 
the said master hereby agrees to pay t» the said crew, as wages, the sums agains 
according to the annexed scale. And it is hereby agreed that any embezzlement 
shall be made good to the owner out of the wages of the person guilty of the sam 
proves himself incompetent to perform, his wages shali be reduced in proporti: 
crew considers himself to be aggrieved by any breach of the agreement or otherv 
ship in a quiet and orderly manner, who shal! thereupon take such steps as the c 


It is also agreed that? 


The authority of the Owner or Agent for the allotments In witness 
mentioned within is in my possession. 
other : 
| Shipping Commissioner 
7 or Consular Officer. 
This is to le signed if such an autho: ity has been produced, = 
and to be scored across in ink if it has not. Signed by 


These Co! 

Date of iat iti c 
Commencement : ort at which Date of _ 

of Voyage. Voyage Commenced. manetionet |, Port at whic h 

Voyage. \ oyage Terminat 


: Here the voyage is to be described, and the places named at which the ship is 
of the voyage is to be stated, and the’ port or country at which the voyage is to t 

2 Here any other stipulations may be inserted to which the parties agree, and ' 

N. B.—This form must not be unstitched. No leaves may be taken out of it,a 
engagement that a sufficiently large form is used. If more menare engaged duri 
form, an additional form should be obtained and used. 

Any erasure, interlineation or alteration in this agreement will be void, unless 
with the con-ent of the persons interested. 








NG ARTICLES. 


Revised Statutes makes it obligatory on the part of the master of a 
lle copy of the agreement (omitting signatures) to be placed or 
he crew, under a penalty not exceeding One Hundred Dollars. 
une 26, 1884, prohibits the payment of advance wages to seamen 
11 of the same law requires that vessels shall be provided with 
ance to seamen, are annexed in full. JARVIs PATTEN, 
Commissioner of Navigation. 
pay any seaman wages before leaving the port at which such seaman may be engaged 
such advance wages to any other person, or to pay any person, other than an officer 
eration for the shipment of seamen. Any —- paying such advance wages or such 
ction, shall be punished by a fine not less than four times the amount of the wages so 
riod not exceeding six months, at the discretion of the court. The payment of such 
led, absolve the vessel, or the master or owner thereof, from full payment of wages 
o a libel, suit, or action for the recovery of such wages: Provided, that this section 
all be lawful for any seaman to stipulate in his shipping agreement for an allotment 
other relative, but to no other person or corporation. And any person who shall 
0 allotted shall, for every such offense, be punishable by a fine of not exceeding five 
etion of the court. This section shall apply as well to foreign vessels as to vessels of 
or agent of which has violated this section or induced or connived at its violation, 


TATES MUST HAVE Stop-Cuest, &c, 
d sixty-nine of the Revised Statutes shall also be provided with a slop-chest, which 
seaman employed, including boots or shoes, hats or caps, under clothing and outer 
an; also a full supply of tobaccoand blankets. Any of the contents of the slop-chest 
or, for his own use, at a profit not exceeding ten per centum of the reasonable whole- 
d if any such vessel is not provided, before sai ing as herein required, the owner 
ovisions of this section shall not apply to vessels plying between the United States 
Bahama Islands, the West Indies, Mexico and Central America. 
ATES OF AMERICA. 
Seamen in the Merchant Service of the United States. 
e LIII, Revised Statutes of the United States. 

U. S. Shipping Commissioner for the Port of »18 . 
‘rs, of the of which is at present Master, 
of! to 
yermission of the Master. No sheath knives or grog allowed, and 
ight on board by the crew. 





x the voyage in addition to the 
im any case required by law. 


SUBSTITUTES. 


| One ounce of coffee or cocoa or chocolate may 
Tea, |Coffee, Sugar,| Water, be substituted for one-quarter ounce of tea; mo- 
oz, | oz. oz. qts. lasses for sugar, the quantity to be one-half more; 

| one pound of potatoes or yams; one-half pound 
flour or rice; one-third pint of peas or one-quarter 





% | Wy 2 3 pint of barley may be substituted for each other. 
% 1s 2 | 3 When fresh meat is issued, the proportion to be 
\% % 2 | 3 two pounds per man, per day, in lieu of salt meat. 
4 bol 2 | 3 Flour, rice and peas, beef and pork may be 
% My 2 | 3 substituted for each other, and for potatoes, 
6 Ly 2 | 3 onions may be substituted. 

Vy ve 2 3 








,honest and sober manner, and to be at all times diligent in their respective duties, 
person who shall lawfully succeed him, and of their superior officers, in everythin 
d, in boats, or on shore, and in consideration of which service to be duly performe 
ns against their names respectively expressed, and to supply them with provisions 
zziement or willful or negligent destruction of any part of the vessel's cargo or stores 
fthe same: And if any person enters himsel/ as qualified for a duty which he 
proportion to his incompetency. And it is also agreed that if any member of the 
or otherwise, he shall represent the same to the master or officer in charge of the 
sas the case may require. 


vitness whereof the said parties have subscribed their names on the 
other side or sides hereof on the days against their respective 
signatures mentioned, 


ned by Master, on the day of » Se os 





‘hese Columns to be filled up at the end of the Voyage. 





af Date f Deliver f 
at which ae to y | I hereby declare to the truth of the entries in 
Terminated. Shipping Commissioner. | this Agreement and account of crew. 


| | , Master. 








ne ship is to touch, or, if that cannot be done, the general nature and prabable length 
ge is to terminate. 

ree, and which are not contrary to law. 

ut of it, and none may be added or substituted. Care should be taken at the time of 
aged during the voyage than the number for whom signatures are provided in this 


id, unless attested by a Shipping Commissioner, Consul or Vice-Consul, to be made 
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Signature of Seamen. 


Birthplace. 


Age. 


Height. 


Feet 


nches, Complexion. 


Description. 


Hair 


, Amount of -. , Whole 
~~ ; per per —- Monthly Ting ad oo. Amount Place and 
alr. Month Run. ss. Allotm>r* . Wages. 


Wages Wages 








Amount of 


Time of Service. 
$5 "°D 


Whole 
Amount 
Wages. 


Place and Time of Entry. 


Time at which to 
be on Board. 


In what 
Capacity. 





os ny cae 
sioner’s Signature Allotment Payable to 
or Initials. 





Conduct 
an 
Qualification. 


Cc On Ow fw n= 


10 


38 


45 








THE UNITED STATES OF AMERICA. 


4574 and 4575, } 
Set 157% TBratutes. Cat. No. 477. 
CREW LIST. 
List of Persons composing the Crew of the of , whereof 


is Master, bound for 


Of What Country Description of their Persons. 


itizens or Subjects. Age. Height. Complexion. Hair. Eyes, 


laces of Birth. Places of Residence ,. 
= Cc Feet. Ins. 























I, , Master of the said , do solemnly, sincerely, 
and truly that the within List contains the names of all the Crew 
of the said , together with the places of their birth and residence, 
as far as I can ascertain the same. 


Master, 
Port of 
and subscribed this day of , 
188 , before me. 

Collector, 

General Customs Regulations of 1874, , 

Art. 187. 
I do certify that the within is a true copy of the List of the Crew of the 

of , whereof is Master, taken from 


the original on file in this office. 
Given under my hand and seal of office, at the Custom 
House, this day of 
in the year of our Lord one thousand eight hundred 
and eighty 


Collector. 


(Cat. No. 477.) 


CREW LIST 





of 
Master. 
Dated : 
Custom-House, Port of 
, 188 








, 
<= 





te 





Cat. No, rors. 


List or Manifest of all the Passengers taken on board the whereof 
is Master, from ; burden tons. 
The Country to The Country of . , 
Age. nc, Sex. Occupation. which they which they intend to Vin aa 
Name. Years. Months. severally belong. become inhabitants, oyage: 

I, , Master of the above-named , from the Port of 
, do solemnly, sincerely, and truly swear that the above List contains the 
‘at 


names and descriptions of all the Passengers who were on board the said 

the time of or since her last departure from the said Port of 

been taken on board the said vessel at any foreign port or place, and that none 

have died on the voyage. 
Collector’s Office, Port of 


, or that have 


, 188 . Subscribed and sworn to before 


Collector. 





























Cat. No. 1o1s. 





Port of 
‘ , 188 


LIST OF PASSENGERS 


Taken on board the 


Master, 
From 











1867-8. New Form. OUTWARD FOREIGN MANIFEST. 
! 


Report and Manifest of the Cargo laden at the Port of , on board the whereof 
is Master, bound for 188 
No 
No. 4. es 
. N No. 3. Value of Foreign v epee Eeasten 
Quantities. No. 1. Value Fo . Value of Foreign Merchandise on the Passage 
: Nun Packagesand 1." Gallons Value of alue of Foreign ‘Merchandise not trom Bonded in Transhes To be Landed at 
Marks umbers Contnate — , Domestic Merchandise. from Bonded Warehouse, hespenatianeiies 
. Merchandise Free. Warehouse. which has paid s 


country to 


duties. another. 














MANIFEST 
Of 
For 


OUTWARD FOREIGN 
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COASTING MANIFEST. 


Manifest of the whole Cargo on board the whereof is Master, burden tons, bound from 
far 1884. 


Marks Numbers. “= of Packages and Contents. Shippers. Residence. Consignees. Residence. 
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COASTING MANIFEST. 




















Sec. 4201, Rev. Stats. Cat. No. 481. 
THE UNITED STATES OF AMERICA. 
CLEARANCE OF VESSEL TO A FOREIGN PORT. 


District of 


Port of 


THESE ARE TO CERTIFY, ALL WHOM IT DOTH CONCERN, 


That , Master or Commander of the , burden 
Tons, or thereabouts, mounted with Guns, 
navigated with Men, built and bound for 


, having on board 


hath here entered and cleared his said vessel, according to law. 


Given under our hands and seals, at the Custom 


House of , this 

day of , one thousand eight 
hundred and eighty , and in 
the year of the Independence 


of the United States of America. 


Collector, 


Naval Officer. 

















Section 4207, Revised Statutes of the United States. 


CONSULAR FEES. 


(Under Regulations and Circulars of the Department of State.) 


To February 1, 1883. 


Acknowledgments. 

r. Of the master to bottomry bond, with certificate under seal.........sccescceceecceescvceeees $: oo 
2. Of the master to a mortgage or mortgage bill of sale OF WERE ccoccccvccceccves cocceccesces 1 00 
3. Of the master to an endlte the payment of seamen’s wages at home, including making up the 

order if required.........+0+ MTTTTTITITILITITIILIT TL LTT TLL TTT TTT tte tS 
4. Of assignment of bottomry nitithete. sonidos C0ceee. 0 eecccceccccces coccccscococces 8 GD 
5. Of the vendor to a bill of sale of vessel........ POITTTITITTITITITT TTT ETT coccces 3 OO 
6. Of power of attorney to transfer United States iiiissedaessds svesueessbes. exoohiauleee 

Authenticating Copies of Papers.* 

7. Of advertisement for funds on bottomry........ccecsceseeecceecesececncs secccccccsccoccccccs SE OO 
8. Of inventories and letters, or either, of master......... ceccccccoecscoes cocce + cccccccesccccs 8 OD 
9- Of marine note of protest ......... PPTITITITITIT MTT TITT TTT TTT Te coccceccce 3508 
10, a POLESE 0.0. cee se eeeeeeeeees cecerscesceeeeeesrecssessessesseseeeres cecccse 2 09 
zr. Of account of sales of vessels, cargo, provisions and stores, lies acai I 0 
12, Of Nn, warrant, and report of survey on vessel, hatches, cargo, provisions, and stores, ‘or 

either........ Ceccce cecceccccccs -ceccececcccoes eeececc cose coccesose ececesecocecs cocccceses 3 OS 


Authenticating Signatures.t 





89. To average bonds..ccccce soccccccccccs cove ccoccccccccccecocccs cece cccces cccccccccccccccccs SE 
14 To estimate of repairs of vessels.. ITTTITIT TTT TTT TTT ceccecccece cocccces cocccese 8 
15. To (auctioneer’s) account of sales of vessel or cargo, provisions, or =" Spee aetone cocee 8 
16. To reports of survey on vessel or cargo, provisions, OF StOTES.......seeesccssccceeeeeenes esos 8 
17. Of forms of application for arrears of pay of bounty of deceased or disabled soldiers.......++« 
18. For authenticating all the vouchers and other papers necessary for drawing a pension........ 
Certificates. 
19. To bill of health......c.c.sseeeeeeeees cena Dédhiins alididioee . ee espen-tenindie 
20, To indorsement of bottomry on ship's register ..... POTTTTT TTT TTT tte cecces coccccccccccccocs 8 
2t. To ditto on payment of bottomry on ship’s register......... Cocccecces seccecccesccccce coccce 8 
22. To ditto of new ownership on ship’s register........see00- » & 
23. To cancelling ship's register. .....+.+-0+++0++ Coccccocccs cece I 
24- To value of foreign currency in triplicate. ......cccccces cece csesccescccescescceccesesess 1 
25. Debenture certificate, including oaths of master and ‘mate, and the ‘complete execution of the 
CavtiGemess 2200. sesccee cove cccccccecsecocee PPTETITITITiTiTeTiT ett t tt 2 
26. = medical examination of persons on vessels bound. from foreign | ports to ports in the United 
tates : 
For twelve persons and under........ Cob Code Sosoesercesoccecceceooeees esos cocccecccoccss 8 
For over twelve and not over twenty persons. ese @ cosscece eocccccccces cccccccecees oo 8 
From twenty to one hundred, for each ten rsons or less . Soereveccce sevces cocnees coccces 8 
Over one hundred, at the rate of $5 for each additional hundred | persons. 
27. To decision and award, in cases ef pretant against masters, passengers or crew.......+ eossese § 
28. To the deposit ofa ship’ s register and papers when required hy custom-house authorities... I 
29. In cases of vessels deviating from the voyage............. Cocccccccs cece sccccccs cocesooce coo 8 
i oi. cae ee keeeESESSESSSRTENSEE 65.660 5000-00606000 0008 ecocee 8 
3t. To invoice of works of art, the production of American artists. ...........6.0.-s05- eee cccesee . 2 
32. To manifest of fish, oil, bone, &c pabO008 0080864-60666000086- 050. ceveces édnseeneeneeons esse Oa 
Oe, CONN MRM Rincsccsnns 0600 seseee once ccce cece coceveceoccese ed ecccoecess cesesoneuees i 
34. To the purchase of foreign-built or American vessel Icon nnieussedanmnaauaameee 2 
35- To —_, . ree required by section 2162 of the Revised Statutes, for each emigrant 
CASE. TAs) cocces O00S C0000 0000+ $0006 Seeeee es 0000 0000 CoccesosenS cE eees Seeeeeesoese Cee 


8888 


“we 
ow 


6 88888 


SSSEESSS BES 


Nn 
wv 


* The fee for the “copies” is not an official fee to be accounted for, The fee for authentication is 
- official fee. 
hen it is possible to embrace several signatures in one certificate, the Consul will do so, and but 
one ty will be charged for such certificate. 
t Except by consular officers of the United States at ports on the Rio Grande, Mexico, where shall 
be “charged for all debenture certificates as above, $2.50 when the declared value is $2500 or less, and $5 
when the declared value is over $2500. 





























36. To invoice, including declaration in triplicate ......s.ssscesecceessececeeceeeeeseeeseesesess 2 50 
37 To invoice of goods not exceeding $100 in value, in British North American Provinces and 
REED pode ceeds cccccs covcce cece cecscece CeSreSOSeTesecccceesorcs eececcocscecss BED 


38. To place of birth of emigrants, and only when desired BY CEM cccccccccccscccesccccsccesccce 25 


9. For marriage Certificate........ssevesseccccescrsecercccccccccsssccsccssssssssessssesssseees I OO 
jo. To appointment of new master, SRR CRED GE EIRIE ss ccccceses cocconessnniwncenns OS 
4“ Given to a master at his Own request. .......sseccecscecces cecccescececcessseseseesecsesesss I OO 
42. ache ownership Of a vensel 2000 cccc ce covccccccccccccecccs coccccccscceceseccocoecoceoceses BOD 


43. Toa seaman of BS GROEN s 0.0.9 0:00:00 060000 4900005006800000000000000 000sgseee cute cdéceses 
To master to take home destitute American seamen....... «.scescccccceccccccccccssceceees NO fee, 


4 To conduct of crew on board, in cases of refusal of duty and in cases of imprisonment, &c.... 2 00 
% To roll or list of crew, when required by the captain or authorities of the port.......... sese. 1.00 
Declarations and Oaths. 
47. Declaration and oath of master to one or more desertions, including oaths attached to crew- 
list and shipping-articles......cce..sccccsccscces serescccccccccce coccccccesecccesccccsccs £0 50 
To one or more deaths or losses of seamen overboard at -ea, including oaths attached to 
A Ci CRORE OTUEIEB so 00 0000 006s 00006 0ssedee 060066000000 0000000008 6ben ends eseens 50 
49. To ship’s inventories OF StOTES.....00 see cecscececcceneeeeseceesccenseeeesees serseeeeesenes 50 
50. rs GF ONDER,  conacdendevces csucsecnceeee 0600s. 6686086000000b08SR0KCeREE 50 
gt. To ship’s bills and vouchers for disbursements and repairs.....ssessee+ sscecee eoesceeeeees 50 


ga. To the animals, vehicles, and goods of an emigrant, including certificate..........seeeeseees 50 
3. When seamen were picked Up At S€A...seeesesecccecccscecccccceseecesceseessessceecses sess NO fee, 


Consul’s Orders and Letters. 
Pepenee canmmen to heapltal.ccsccce coccccce cove cocenescocsee ceseeeccneeseececceeceesecces BIE 


55. To send seamen Seer te era ctsnenna enna PPITTTITITITITITIT TITEL TITTTTrTitit ite on) 
. To release seamen from prison ......scecees cocccceseess oubnnne ence ccesensesoosesseesennees IE 
57. Toauthorities or captain of the port, in cases of sinking vessels..........scseeeeeeseeeeeseees I OO 
) Requesting the arrest of seamen..... sesseeeccceces sevsceecgeccsenees seeseceseseeeeeesecs I OO 
. Notice to master of result of examination on complaint of Crew....c.secscccccccsceeceeessees I OO 
2 Warrant of survey on vessels, hatches, cargo, provisions, and stores, or either............++. 1 00 
61. Notifying surveyors COS SIE on2nvoescoccsoserocovssesoonse senegacs ccccccceccs 8 OD 
62. For any other letter or order of like character .........secccssccsccsecccesscccsscsseseesess 1 00 
Passports. 
> For leaulng 2 passport. 2... ccccccee coccccccccccccccccccescccscccccccces cess ccccccccccccccce SS CO 
ET a DENMNEUS, coccescencnsy 06500069 4000nnesseteses sesceneesseassesequeaseeeungens SN 
Protests. 
65. For noting marine protest......ssscecsseee sesncccecececsceccccceceeseeeececsesecersessenes $2 OO 
ST SOCEM ERASTUS BOOSTS 0.00 0000 c000cccc.cccc cebu secusces cocsscescococasesscccssececess 9 OD 
67. And if it exceed two hundred words, for every additional one hundred words...... ..sss+++: 5° 
6. Protest of master against charterers or freighters..........sceccesecesecces soscvececessseess 2 00 


Estates of Deceased American Citizens. 


69. For taking into possession the personal estate of any citizen who shall die within the limits 
of a Consulate, inventorying, selling, and finally settling and preparing or transmitting, 
according to law, the balance due thereon, five per cent. on the gross amount of such estate. 
If part of such estate shall be delivered over before final settlement, two and one-half per 
cent. to be charged on the part so delivered over as is not in money, and five per cent. on 
the gross amount of the residue. If among the effects of the deceased are found certificates 
of foreign stocks, loans, or other property, two and one-half per cent, on the amount thereof. 
No charge will be made for placing the official seal upon the personal property or effects of 
such deceased citizen, or for breaking or removing the seals.—( Art. XX1 Il.) 


Recording Documents. 


SNORE OF RANT MNSNEoa0000 cocosccetesocongsecinces ceneesencecescnces cece cescoseeenes SEE 


7. Average bonds, when required, for every one hundred words or less.......ee+seseeee+ eoseees 50 
72. Bill of sale, when required, for every one hundred words or less......sseeeseeceeceeceeteccees 50 
73. Certificate given to master at his own request, when FOQUIIOR, 20 cc cccccvccccs + ccccccoccecece 5° 
74. Consul’s letter to captain of port, or authorities, in cases of sinking vessels............eeee00+ 5° 
iF Order and Consul's certificate to pay seamen’s wages at home. ......sscececeeeceeseeeeeseees 50 

. Powers of attorney, when required, for every one hundred words or less. ......++sseeseseeees 50 


77. Protests of masters and others, other than marine protests, for every one hundred words or 
MED Cees eses cccccnene v0.00 0000 50050e 50006000 0050ee 000000 650850 60500000 050060000000 5866 2008 50 

78. Calls of survey on vessel, hatches, cargo, provisions, and stores, or either; warrants and 
reports thereof; estimates of repair; certificates of Consuls to advertisements for funds on 
bottomry, and of sale of vessel; inventory of vessel, cargo, provisions, and stores; letter of 
master to Consul notifying sale of vessel, cargo, provisions, and stores, or either; letter of 
Master to auctioneer, and account of sales of vessel, cargo, provisions, and stores, or either, 
for every one hundred words or less of any document required to be recorded, except 
Consul’s certificate to masters taking home American seamen,.....cseeeesseseeeeeeseeesses 

79. Any other document or instrument of writing not herein named or enumerated, prepared in 
or out of the Consulate, and required to be recorded, for every one hundred words or less... 5° 








ad 











Receiving and Delivering Ship's Papers. 


80. For receiving and delivering ship’s register and papers, including Consular certificates as 
prescribed in Forms Nos. 13 and 14, one cent on every ton, registered measurement, of the 
vessel for which the service is performed, if under one thousand tons; but American vessels 
running regularly by weekly or monthly trips, or otherwise, to or between foreign ports 
shall not be required to pay tonnage fees for more than four trips in a year; and to : 
fees shall not be exacted from any vessel of the United States touching at or near ports in 
Canada, on her regular voyage from one port to another within the United States, unless 
some official service required by law shall be performed ...........++seeeeee5 seeeeees + seeeee $0 oF 

81. And for every additional ton over one thousand, one-half of one cent..... ..sseeeeses 


Shipping or Discharging Seamen. 
82. For every seaman who may be discharged or shipped, including the certificates or acknowl- 
edgments thereof attached to crew-list and shipping-articles, to be paid by the master of 
GRO WEREEE cccccccc cece cocccececoessece OOO 00000000 s coe eccecoccesescecceccoccesce sesseses $I 00 


Filing Documents in Consulate. 






83. Consul’s certificate to advertisement for funds on bottomry........ cc ccccccoce seeeeeeeee $0 a5 
84. Inventories of vessels, cargo, provisions, and stores, or either.........+++0. coc cccccecceccece 25 
8s. Estimate of repairs of vessel.......ssessee sseeeee C00es coccccceces coccecceccocce teeeeeeees 28 
86. Advertisement of sale of vessel, cargo, provisions, and stores, or either.........seee+ sess ese 25 
- Letter of master notifying Consul of sale of vessel, cargo, provisions, and stores, or either.... ag 

. Of master notifying auctioneer of sale of vessel, cargo, provisions, and stores, or either....... 25 
89. Accounts of sale of vessel, cargo, provisions, and stores, or either........... even’ cove cosceses 25 
ge. Calls of survey on vessel, hatches, cargoes, provisions, and stores, or either.........+++ oeccee 25 
gt. Warrants of survey on vessels, hatches, cargoes, provisions, and stores, or either .........+. 25 
g2. Reports of survey on vessels, hatches, cargoes, provisions, and stores, or either.....,.... re 
93- For filing any other document prepared in or out of the Consulate.....ssssscercee seceeeeees 98 


Miscellaneous Services. 


94. For the visa or indorsement of a bill of health, and for the wisa,......csessseeeeseeeeseeeees $0 $0 
95. For attending an appraisement of goods or effects, daily...........+++ ecccceces eoccccccecs os 5 0 
96. For attending valuation of goods, for every day’s attendance during which the valuation 
continues.........++. Poesesoces . eoccccccceeescece +0 c0cceees oes ceceee cocceececese cece sece 5 00 
97. For attending sale of goods, for every day's attendance during which the sale continues..... § 00 
98. For attending sale of vessel, when required......... Sdeccecesece:-s Coccccccccccoceces cocccee 5 00 
99. For attendance at a shipwreck, or for the purpose of assisting a ship in distress, or of saving 
wrecked goods or property, over and above travelling expenses, a per diem of five dollars, 
whenever the Consul’s interposition is required by the parties interested ..........ee++ee0+ 5 0 
roo. For Consul’s seal and signature to clearance from custom-house authorities..........+ eccces 200 
tor. For clearance when issued by the Consul, as at free ports......seeeeeseeeseee ecccoce oe sees 2 00 
roa. For entry of result of examination in vessel's log-book....... eoccee eceseses coccccescecsccces OO 
103. Agreement of master to give increased wages........sessee+0++ eccce cece cccccccccoss cocees 3 OD 


104. For issuing, preparing, and executing the receipt for two-thirds extra wages; the waiver of 
two-thirds extra wages; complaint of crew of bad quality or insufficient quantity of pro- 
visions or water; affidavit or certificate of attending physician; receipt for effects of 
deceased SEAMEN .....scesecesseceesseesesceseeses eccccccccccccccoccccccccccescocsececs NOME 


Sealing Cars coming from Canada.|| 


105. For each manifest with the Consul’s certificate, and for sealing of each car, vessel, bale, 
barrel, box, or package....sccccsccees sovccccccscceccsccescccccs cess sesseees ees coescese fo 25 


Copies.2 


106, For the first hundred words, fifty cents, and for every additional hundred words or less, twenty- 
ve cents. 


Where a fee is fixed in the foregoing tariff for any particular act or transaction, no additional fee is 
to be demanded for signature, attestation, or annexing seal of office. 


All consular fees are to be collected, as prescribed by law, “in the coin of the United States, or at its 
representative value in exchange.” 


| See State Department Circular No. 51, dated January 3, 1874. ; / 
# When parties have a right to call for copies, consular officers must make them at this rate, This 
does not, however, include the authentication, if that is required, 





























(Cat. No. 494.) 


THE UNITED STATES OF AMERICA 


BILL OF HEALTH. 


Custom House, Port of 


To all to whom these Presents shall come : 


Whereas, the of , of which 
is Master, is now ready to depart from the Port of for . 
and other places beyond the sea, with persons, including the 


Master of the said vessel : 
We, therefore, by these presents, do make known and certify that no plague 


nor any other dangerous or contagious disease, at present exists in the said Port. 


Given under our hands and seals of office, this 
day of > ae 

and in the year of the 
Independence of the United States of 


America. 


Collector of Customs. 


Naval Officer. 


(Fees, 20 cents.) 

















(Cat. No. 494.) 





District of 


Port of 
, 188 


BILL OF HEALTH. 


Master. 


Bound for 
Number of persons, 


* Insert nationality and rig of vessel. 
t Insert name of vessel. 



































APPENDIX IL. 


PAPERS CARRIED BY VESSELS IN EVIDENCE OF 
THEIR NATIONALITY, AND OTHER PAPERS 
WHICH OUGHT TO BE FOUND ON BOARD.* 





AUSTRIA. 

Papers evidencing nationality : 
Patente sovrana (royal license). 
Scontrino ministeriale (certificate of registry). 

Other papers carried: 
Giornale di navigazione (official log-book). 
Scartafaccio, giornale di navigazione cotidiano (ship’s log-book). 
Ruolo dell’ equippaggio (muster-roll). 
Bill of health. 
Charter-party, if the vessel is chartered. 


BRAZIL. 
Paper evidencing nationality : 
Passport purporting to be issued as to a national vessel. 


DENMARK. 
Evidence of nationality : 
Certificate of nationality and registry. 
The letters D. E. (Dansk Eiendom) burnt into the main-beam in the 
after part of the main hatchway. 
Papers carried other than that above mentioned: 
Royal passport, in Latin, with translation, available only for the voyage 
for which it is issued, unless renewed by attestation. 
Certificate of ownership. 
Build-brief (certificate of build). 
Admeasurement-brief. 
Burgher-brief (certificate that the master has burgher rights in some 
town of the kingdom). 
Muster-roll. 
Charter-party, if the vessel is chartered. 


* Taken from Hall’s International Law, App. III, p. 672. 
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FRANCE. 

Papers evidencing nationality : 
L’acte de propriété de navire. 
L’acte de francisation. 
Le rdle d’équipage. 

Other papers which must be carried under the provisions of the Code de 

Commerce : 

Les connaissements et chartes-parties. 
Les procés-verbaux de visite. 
Les acquits de paiement ou a caution. 


GERMANY. 

Paper evidencing nationality : 
Certificate of nationality. 

Other papers carried : 
Messbrief (certificate of measurement). 
Beilbrief (builder’s certificate). 
See-pass (sailing license). 
Journall (ship’s log-book). 
Muster‘rolle (muster-roll). 
Charter-party, if the vessel is chartered. 


GREAT BRITAIN. 
Paper evidencing nationality : 

Certificate of registry, or provisional certificate granted by a consul 
resident in a foreign country to a vessel brought there. The pro- 
visional certificate is good for six months from date of issue. A pass 
granted to a vessel before registration, enabling her to go from one 
port to another within the British dominions, has also the force of a 
certificate. 

Other papers carried: 

Official log-book. 

Ship’s log-book. 

Shipping articles. 

Muster-roll. 

Bill of health, 

Charter-party, if the vessel is chartered. 


IvALy. 

Paper evidencing nationality : 
Scontrino ministeriale (certificate of registry). 

Other papers carried: 
Patente sovrana (royal license). 

, Giornale di navigazione (official log-book). 
Scartafaccio, giornale di navigazione cotidiano (ship’s log-book). 
Ruolo dell’ equipaggio (muster-roll). 
Bill of health. 
Charter-party, if the vessel is chartered. 
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NETHERLANDS. 
Zeebrief (sailing license). 
Bijlbrief (certificate of ownership). 
Mutbrief (certificate of tonnage). 
Journal (ship’s log-book). 

' Mouster-rol (muster-roll). 

Charter-party, if the vessel is chartered. 


NoRWAY. 
Paper evidencing nationality : 
Nationalitetsbreviis (certificate of nationality). 
Other papers carried: 
Biilbrev (certificate of build). 
Maalebrev (certificate of measurement). 
N. B.— The biilbrev and the maalebrev need not be carried by vessels 
bought in foreign ports for two years after purchase, 


Journale (ship’s log-book). 
Charter-party, if the vessel is chartered. 
Mandskabliste (muster-roll). 


PORTUGAL. 
Papers with which a vessel must be provided : 
Pasaporte de navigacion. 
Acta de propriedad del buque. 
Rol. 
Conocimientos. 
Recibos de fletes y despacho. 
A copy of the Code of Commerce. 


RUSSIA. 
Evidence of nationality : 
Patent authorizing the use of the Kussian flag, 
The fact that the master and half the crew are Russian. 
N. B.—The patent is not conclusive in itself, because it can be 
granted, though it is not commonly granted, to foreign ships. 


Papers which must be carried by Russian ships: 
The patent above mentioned. 
Beilbrief (builder’s certificate). 
Custom-house passport. 
Other papers carried: 
Ship’s log-book. 
Muster-roll. 
Charter-party, if the vessel is chartered. 





SPAIN. 
Paper evidencing nationality : 
La patente 6 pasaporte de navigacion. 
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Other papers carried : 
El rol del equipage y lista de pasajeros. 
Testimonio de la escritura de propriedad de la nave. 
Contrato de fletemento. 
Conocimientos, facturas y guias de Ja carga. 


SWEDEN. 


A passport from a chief magistrate or commissioner of customs. 


Bilbref (builder’s certificate), 

Fribref (certificate of registry). 
Journalen (ship’s log-book). 

Folkpass or sjemansrubla (muster-roll). 
Charter-party, if the vessel is chartered. 








>> 

















>> 











INDEX. 





A. 


Acquisition of conquered territory by neutrals, 581. 
Adams, Mr., on the Laird rams, 1863, 590. 
Admission of belligerent vessels to neutral ports, 595. 
Advantages of privateering, 559. 
Allies of the enemy, 383. 
Ally must judge of justice of war, 363. 
American definition of piracy, 568. 
American vessels, what are considered, 525. 
Amount of salvage allowed for recaptures, 547. 
Armed neutrality, 577. 
Armies, improved discipline of, 374. 
supply departments of, 375. 
Arming belligerent vessels in neutral waters, 583, 585. 
Armistice, 392. 
Articles of War, 390. 
Assistance to belligerents, 578. 
Asylum to ships of war and privateers, 558. 
to fugitives, 596. 
Austro-Prussian War, 564. 
Authority to commission privateers, 555. 


B. 
Bacon, Lord, Definition of war, 361. 
Balloons, use of in war, 390. 
Belligerent convoy, 522. 
Bernard, Mr., Twenty-four hours rule, 597. 
Betts, Judge, Prize laws, 476. 
Penalty for carrying contraband, 489. 
Captures by public vessels, 443. 
The Hiawatha, case of, 435. 
Objects of blockade, 437. 
Right of search, 512. 
Blockade, Definition, 42} 
Notification of, 424. 
Notice to neutrals, 425. 
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Blockade, Means of information open to neutrals, 428. 

Extent of, 438. 

Force to maintain, 441. 

Of Charleston, S. C., 442. 

Of Formosa, 423. 

How raised and re-established, 444. 

Discontinuance of, 446. 

Breach of unlawful, 447. 

What is breach of, 448. 

Penalty for breach of, 451. 

Summary of offences, 451. 

Duration of penalty, 452. 

What is permitted to neutrals, 452. 

Exclusion of vessels of war, 454. 

Pacific blockade, 456. 

Cabinet or paper blockades, 458. 
Bombardments, 399. 

of Charleston, S. C., 400. 
of Valparaiso, Chile, 400. 
Building vessels for belligerents, 589. 
Buildings spared in war, 403. 
Bynkershoek, on declaration of war, 370. 
relations of enemies, 375. 
contraband, 466. 


Cabinet blockades, 458. 
Capitulations, 396. 
Captor must secure his prize, 542. 
Captures, 533- 
after treaty of peace, 552. 
by allied forces, 540. 
by rebels, 539. 
by non-commissioned vessels, 549, 557. 
by pirates, 548. 
for resisting search, 518. 
in neutral waters, 599. 
Cartels, 387. 
Carrying trade of belligerents, 595. 
Cass, Mr., on blockades, 438. 
Castle, Mr., on licenses to trade, 412. 
blockade, 439, 445. 
objects of blockade, 446. 


accidental dispersion of blockading fleet, 445. 


breach of blockade, 448. 
destination of contraband, 478. 
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Causes of war, 368, 373. 

Cavour, Count, on asylum to privateers, 558. 

Charleston, S. C., bombardinent of, 400. 

Chase, Chief Justice, on notification of blockade, 428. 

Chitty, Joseph, Definition of International Law, 355. 

on prize courts, 536. 
recaptures, 545. 
salvage, 548. 

Chocura, Confederate steamer, 444. 

Circassian, case of, 445. 

Civil embargo, 416. 

Civil war, 363. 

never declared, 367. 

Claim of France to arm privateers in United States, 576. 

Closing ports, 459. 

Coasting trade of belligerents, 593. 

enrollment of vessels for, 527, App. I. 

Combatants, 381. 

Commerce, effect of on wars, 374. 

Concealment of ship’s papers, 530. 

Conditional declaration of war, 370. 

Conduct of belligerent vessels in neutral ports, 602. 
foreign States in civil war, 365. 
non-combatants, 382. 

Confiscation of enemy’s property, 384, 407. 

Continuous voyages, 449. 

Contraband of war, 464. 

Effect of destination, 477. 
Pretended neutral destination, 479. 
Occasional contraband, 48o. 
Provisions, 482. 

Coal, 484. 

Machinery for steamers, 486. 
Vessels, 487. 

Penalty for carrying, 489. 

Extent of liability, 490. 

Duration of liability, 493. 
Quantity held innocent, 494. 
Despatches and military persons, 494. 

Contributions, military, 403. 

Conventions, 393. 

Convoy, 519. 

Objections to, 520. 
Navy Kegulations as to, 522. 

Crampton, Mr., British Minister recalled, 582. 

Crimean War, 409. 











612 INDEX. 


Cushing, Mr., on asylum to ships, 558. 
foreign enlistments, 582. 
protection to American vessels, 528. 


D. 5 


Dahlgren, Rear-Admiral, on closing ports, 461. 
contraband, 467. 
occasional contraband, 482. r 
carrying enemy’s despatches, 498. | 
visitation and search, 511. 
blockade, 423. 
blockade of Charleston, 442. 
exclusion of vessels of war from blockaded ports, 
; 455- 
Dana, Mr., on civil wars, 365. 
civil war in United States, 367. 
notification of blockade, 431. 
contraband, 472. 
effect of destination on contraband, 477. 
occasional contraband, 481. 
sale of vessels to belligerents, 488. 
carrying contraband, 492. 
carrying enemy’s despatches and persons, 494, 497. 
taking military persons out of neutral ships, 500. 
Trent affair, 503. 
belligerent convoy, 522. 
destruction of prizes, 537, 538. 
duty of neutral government as to captures, 542. 
duty of neutral crew of prize, 543. 
building vessels for belligerents, Sgr. 
enemy’s goods in neutral vessels, 603. 
Decisions of United States Courts on blockade, 431. 
of United States Supreme Court on confiscation, 407. 
on trade with the enemy, 411. 





4- 


Declaration of war, 369. 
Conditional declaration, 370. 
Custom of ancient nations, 371. 
Custom of middle ages, 371. 2 
Modern usage, 371. 
Practice of the United States, 373. 
Defensive war, 361. 
Depredating on nation at peace, 571. 
Desertion, 391. 
from army and navy of the United States, 391. 
Destruction of prizes, 537. 
Devastation, 402. 
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Dispersion of blockading vessels, 445. 
Divisions of neutrality, perfect, imperfect, or qualified, 574. 
Documents carried by vessels, 525, App. II. 
by American vessels, App. I. 
Droit d’angarie, 421. 
Duration of truce, 395. 
Duties of neutral governments, 578. 
Duty of captors, 536. 
prize master, 537. 
neutral crew of prize, 543. 
neutral master to produce papers, 531. 
neutrals to respect blockades, 446. 
neutrals as to contraband trade, 505, 508. 


Effect of war in general, 381. 
truce, 393. 
notification of blockade, 427. 
treaty of peace, 552. 
destination on contraband, 477. 

Effective blockade, 440. 

Effects of war on commerce, 464. 

Efforts to suppress privateering, 560. 

Emancipation proclamation of President Lincoln, 389. 

Embargo, definition, 416. 
of 1807, 416. 
hostile embargo, 417. 

Emily St. Pierre, case of, 542. 

Empress, The, case of, 431. 

Enemies, who are considered, 380. 

Enemy’s despatches and military persons, 494. 
property in belligerent territory, 406. 
subjects in belligerent territory, 383. 

English rule as to salvage, 548. 

Enlistment of troops, 378. 

for foreign service, 379. 

Enrollment of vessels for coasting trade, 527, App. I. 

Equality of States, 357. 

Exchange of prisoners, 386. 

Expenses of a war, 406. 

Expiration of truce, 395. 

Extent of search, 510. 

External sovereignty of a State, 357. 

Exterritoriality of vessels of war, 586. 
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False colors, 392. 
papers, 530. 


Fisheries, license of vessels engaged in, 527, App. I. 


Fishermen as non-combatants, 382. 
Flags of truce, 396. 
Florida, Confederate steamer, 602. 
Foraging, 405. 
Force to maintain effective blockade, 440. 
Foreign enlistments prohibited, 581. 
Act of Parliament, Great Britain, 1870, 589. 
Franco-Prussian War, 564. 
Free ships, free goods, 602. 
French neutrality laws, 589. 


G. 


General Armstrong, The, case of, 601. 
General duties of neutrals, 578. 
rules of war, 375- 
reprisals, 419. 
Geneva arbitration, 360, 584. 
Good faith necessary in exchange of prisoners, 387. 
towards enemies, 392. 
Grotius on mixed wars, 364. 
devastation, 402. 
contraband, 466. 
Guerilla forces, 377. 


H. 


Hall, Mr., on devastation of enemy’s country, 402. 
military requisitions, 404. 


retorsion, 421. 

blockade, 425, 429, 442. 

notification of blockade, 424. 
discontinuance of blockade, 446. 
penalty for breach of blockade, 452. 
exclusion of vessels of war, 454. 
pacific blockade, 456. 

contraband, 471. 

occasional contraband, 483, 485. 
immunities of mail-steamers, 499, 501. 
Trent affair, 504. 

capture for resisting search, 519. 
convoy, 521. 

treatment of neutral prizes, 539. 


enemy’s property entering territory, 408. 
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Hall, Mr., on restrictions on privateering, 555. 
capture of private property at sea, 564. 
volunteer naval forces, 566. 
piracy, 567. 
neutrality, 577. 
assistance to belligerents, 579. 
passage of troops over neutral territory, 580. 
foreign enlistments, 582. 
supplies to belligerent vessels, 584. 
Treaty of Washington, 586. 
neutrality acts of United States, 588. 
building vessels for belligerents, 589. 
military expeditions from neutral territory, 592. 
duty of neutrals, 600. 
Halleck, Major-General, on military occupation, 406. 
breach of blockade, 448. 
Hautefeuille, M., on extent of blockade, 439. 
origin of the right of blockade, 448. 
exclusion of vessels of war, 454. 
contraband, 470. 
penalty for carrying contraband, 491. 
right of search, 512. 
convoy, 519. 
territorial character of vessels, 526. 
treatment of privateers, 558. 
respect due to neutral territory, 580. 
passage of troops, 580. 
maritime jurisdiction, 597. 
Hiawatha, The, case of, 435. 
Hostile embargo, 417. 
Hostilities, who may commit, 381. 


I, 
Identity of a State, 358. 


Immunities of mail-steamers in war, 456, 501. 
Immunity from attack in neutral waters, 601. 
Impartiality to be observed by neutrals, 578. 
Imperfect war, 362. 
Importance of the right of search, 509. 
Influence on wars, ot Christianity, 374. 

of text-writers, 374. 

of commerce, 374. 

of improved discipline of armies, 374. 


methods of warfare, 374. 
Informal war, 363. 


Injuries to neutral vessels prohibited, 516. 
Insults and injuries to a State, 368. 
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International law, definitions, 355, 356. 


divisions of, 356. 

adopted by United States, 358. 
sources of, 359. 

sanctions of, 360. 

uncertdinties connected with, 359. 
relates largely to war, 368. 


J. 


Joining savages in war, 386. 
Jurisdiction in prize cases, 534. 


over vessels, 531. 
maritime, 597. 


Just war, 362. 
Justice of some wars, 367. 


K. 


Kent, James, definition of enemies, 380. 


on confiscation of enemy’s property, 407. 
embargo, 417. 
contraband, 465, 475. 
prize laws, 475. 
right of search, 509, 515. 
right of convoy, 520. 
concealment and spoliation of papers, 530. 
evils of privateering, 559. 


Kinds of war, 367. 


L. 


Law of neutrality as affecting States and individuals, 577. 
Lawrence, W. B., on trade with enemies, 411. 


extent of blockade, 439. 

closing ports, 459. 

prize laws, 475. 

Trent affair, 503. 

right of capture, 533. 

prize courts, 541. 

rescue and recapture, 548. 
privateering, 557. 

Declaration of Paris, 561. 
exemption of private property from capture, 559. 
conduct of belligerent vessels, 579. 
violation of neutral waters, 599. 


Laws of war, 373 
Letters of marque, 420. 


neutrals accepting pirates, 570. 


Levdes en masse, 377. 























INDEX. 617 


License for vessels engaged in fisheries, 527, App. I. 
to trade, 412. 
Limits to the right of postliminy, 544, 545. 


M. 
Machinery as contraband, 486. 
Mail-steamers and blockades, 456. 
carrying contraband papers, 501. 
Manifestoes, 372. 
Manner of conducting search, 512, 514. 
Marcy, Mr., on Declaration of Paris, 458. 
proposes amendment to Declaration of Paris, 56r. 

Maritime jurisdiction, 597. 
Martens, De, on privateers, 555. 
McCarthy, Justin, on civil war in United States, 366. 

on closing ports, 461. 
Measures of retaliation, 388. 
Mercenaries, 377. 
Military expeditions from neutral territory, §92. 

requisitions on enemy’s country, 403. 

Ministers of United States may enforce neutrality laws, 588. 
Mixed wars, 364. 
Modern tendency to freedom of commerce in war, 462. 
Money must not be loaned by neutrals to belligerents, 579. 


N. 


Nationality of ships, how determined, 524. 
Navy Department, definition of blockade, 440. 
Negative reprisals, 418. 
Negrin, conduct to be observed by belligerent vessels, 602. 
Neptunus, The, case of, 427. 
Neutral duties, not to lend money to belligerents, 578-9. 
not to permit belligerent use of territory, 579. 
not to allow passage of troops, 580. 
not to allow use of prize courts by belligerents, 581. 
not to acquire territory from belligerents, 581. 
may permit passage of ships of war, 581. 
Neutral governments and captures, 542. 
proclamations recognizing blockades, 447. 
relations to prize proceedings, 541. 
rights, 573. 
trade with belligerents, 593. 
right of communication, 603. 
vessels of war and blockades, 454. 
vesseis captured by belligerent, 538. 
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Neutrality, definition, 573. 
perfect, 574. 
right of, 574. 
imperfect, 574. 
permanent, 574. 
qualified, 575. 
acts of the United States, 587-8. 
Neutrals taking letters of marque from belligerents, 556. 
their general relations to belligerents, 595. 
Newark, destruction of, 402. 
Non-combatants, 381. 
classification of, 382. 
conduct required of, 382. 
Non-commissioned vessels making prizes, 533, 557- 
Notice to neutrals of blockade, 425. 
Notification of blockade, 424, 429. 


Objects of blockade, 437. 
Obligations of a State, 353. 
of citizens, 379. 
Obstructing ports, 461. 
Occasional contraband, 480. 
Occupation, military, 406. 
Offensive war, 361. 
Operations during a truce, 394. 
Ortolan, M., on breach of blockade, 447. 
exclusion of vessels of war from blockaded ports, 454. 
contraband of war, 469. 
penalty for contraband, 491. 
convoy, 520. 
territorial character of vessels, 526. 


P. 
Pacific blockade, 456. 
Palmerston, Lord, exemption of private property from capture, 562. 
on pacific blockade, 457. 
Palmetto State, Confederate steamer, 444. 
Papers required by American vessels, 527, App. I. 
Pareja, Admiral, order of blockade, 453, 488. 
on search, 514. 
Paris, Declaration of, on blockade, 440. 
abolishes privateering, 557, 561. 
enemy’s goods in neutral vessels, 602. 
Parole, authority to grant, 387. 
breach of, 387. 
Parsons, Professor, on contraband, 468. 
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Passage of troops over neutral territory, 580. 
of vessels of war over neutral waters, 581. 
Passports, 527. 
Penalty for foreign enlistments, 379. 
for breach of parole, 387. 
for breach of blockade, 451. 
for carrying contraband, 489. 
for piracy, 571. 
for violation of neutrality laws, 587-8. 
Perfect war, 362. 
Permanent neutrality, 574. 
Peterhoff, The, case of, 450, 476, 479. 
Phillimore, K., on coal as contraband, 485. 
on sale of contraband, 507. 
Piracy, definition, 567. 
American definition of, 568. 
limitations in definition of, 569. 
search on suspicion of, 570. 
punishment for, 571. 
acquittal of, 571. 
slave trade made piracy, 572. 
Places taken by storm, 401. 
Plevna, capture of, 400. 
Policy of nations as to contraband, 464. 
Positive reprisals, 418. 
Postliminy, right of, 543. 
when this right takes effect, 544. 
limits of, 544, 545- 
laws regulating, 545. 
Power to make war, 369. 
to conclude truces, 393. 
to levy contributions, 404. 
to grant licenses to trade, 412. 
to lay embargoes, 418. 
to grant letters of marque and reprisals, 420. 
Pratt, Mr., on carriage of military persons, 495. 
Pre-emption of provisions, 486 
Prevention of injuries a cause of war, 369. 
Prisoners of war, 384. 
treatment of, 386. 
exchange of, 386. 
Private property at sea, 561. 
respected in late wars, 564. 
Privateering, definition, 554. 
restrictions on, 555. 
when piratical, 556. 
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Privateering, treatment of vessels, 557. 
advantages claimed for, 559. 
evils connected with, 559. 
efforts to abolish, 560. 
Privateers, rebel, treatment of, 388. 
Prize, what is lawful, 533. 
where may be taken, 533. 
how title to is transferred, 535. 
destruction of, 536, 537. 
sale of in neutral ports prohibited, 538. 
Prize Courts, 475. 
Prize money, Act of Congress, 540. 
Prizes commissioned as vessels of war, 551. 
taken after treaty of peace, 552. 


Property of enemies in belligerent territory, 406. 


Protection of unregistered vessels, 527. 

of citizens, 368. 
Provisions as contraband, 482. 
Public opinion, 360. 
Public war, 364. 

Q. 

Qualified neutrality, 575. 
Quantity of contraband held innocent, 494. 
Quarter to defeated enemies, 385. 


R. 
Ransom of vessels, 413. 
Ravaging an enemy’s country, 401. 
Rebellion, 364. 
Recapture, 548. 
Reddie, J., on contraband, 468. 
Registry of American vessels, 527. 
Relations of neutrals to belligerents, 595, 
Reprisals, 418. 
against a State, 420. 
Rescue, 548. 
Resistance to capture by neutral crew, 543. 
to right of search, 518, 531. 
to right of search by convoy, 518. 
Restoration of peace, 553. 
Restrictions on privateering, 555. 
Retaliation, 388. 
Retorsion, 418. 
Right of search, 509. 
extent of, 510. 
manner of conducting, 512, 514. 
municipal right, 517. 
on suspicion of piracy, 516, 570. 
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Rights of parties in civil war, 366. 
neutrals, 599. 
Rouher, M., on effective blockade, 441. 
notification of blockade, 429. 
Rule of war of 1756, 594. 
Rules, general, in war, 375. 
to be observed by neutrals, 578, 585. 
of prize courts, 475, 536. 
Russell, Lord, on effective blockade, 441. 
closing ports, 459. 
Trent affair, 504. 
title to prize, 535. 


Safe-conducts and safeguards, 397. 
Salvage, 546. 
amount allowed for recaptures, 547. 
United States law regulating, 547. 
Sanctions of international law, 360. 
Savages, employment of in war, 378. 
Scott, General, threatens to hang Mexicans breaking parole, 388. 
Scott, Sir Wm., on blockades, 427. 
neutral communications, 455. 
resistance to search, 510, 518. 
Sea-letters, 527. 
Search, right of, 509. 
Sedition, 367. 
Self-defence, 368. 
Semi-sovereign States, 357. 
Seward, Mr., on notification of blockade, 430. 
blockade Southern ports, 439. 
closing ports, 462. 
coal as contraband, 486. 
manner of conducting search, 512, 
Marcy amendment to Declaration of Paris, 562. 
maritime jurisdiction, 598. 
Shenandoah, Confederate steamer, 592. 
Ship’s papers and nationality, 525, 
false papers, 530. 
concealment and spoliation of papers, 530. 
Sitka, The, case of, 558. 
Slave trade made piracy, 572. 
Sources of international law, 359. 
Sovereignty of a State, 357. 
Special reprisals, 419. 
Spies, 389. 
Sponsions, 396. 
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Springbok, The, case of, 450, 491, §12. 
State, definition of, 356. 
can pirates form, 571. 
must judge of cause of war, 363. 
Stone blockade of Charleston, S. C., 461. 
Story, Professor, on embargo of 1807, 416. 
Stratagems allowable in war, 392. 
Subjects of international law, 356. 
enemy in beiligerent territory, 383. 
Summary of offences against blockade, 451. 
acts permitted to neutrals with respect to blockades, 453. 
Sumner, Mr., opposes privateers, 563. 
Supplies to belligerent vessels, 583, 584. 
Supply departments of armies, 375. 


Zs 
Terms of cartels, 387. 
Territorial character of vessels, 526, 586. 
Territory not to be acquired by neutrals, 581. 
Teviot, The, case of, 500. 
Time allowed vessels to quit blockaded ports, 436. 
Trade with the enemy, 410. 
license to trade, 412. 
with belligerents, 593. 
Traitors, 391. 
Treaties, violation of, 368. 
as to declaration of war, 373. 
enemy’s property, 384, 408. 
embargo, 418. 
reprisals, 419. 
warning at line of blockade, 433. 
vessels in blockaded ports, 434. 
effective blockade, 440. 
force to maintain blockade, 441. 
contraband, 472, 491. 
right of search, 515. 
convoy, 523 
ship’s papers, 528. 
salvage, 548. 
privateers, 556. 
letters of marque, 570. 
Treatment of prisoners of war, 356. 
spies, 389. 
privateers, 557. 
Treaty of Washington, 1871, 360, 584 
with Italy, 1871, 406, 56s. 
Trent affair, 502. 
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Troops employed in war, 376. 
Truce, 392- 
effects of, 393- 
violation of, 394. 
duration of, 395. 
Twenty-four hours rule, 597. 
Twiss, Travers, knowledge of blockade, 428. 


U. 


Uncertainties connected with international law, 359. 
Upton, F. H., definition of enemy, 380. 
on blockade, 423. 
notification of blockade, 431. 
papers carried by merchant vessels, 530. 
false papers, 530. 
¥, 
Validity of captures, 534. 
ransom contracts, 414. 
prizes made by rebels, 539. 
Valparaiso, bombardment of, 400, 
Vattel, international law, 355, 356. 
definition of war, 361. 
enemy, 380. 
on declarations of war, 370, 373- 
allies of the enemy, 383. 
refusal of quarter to enemies, 385. 
desertion, 391. 
duration of truce, 395. 
operations during truce, 395. 
reprisals, 418, 420. 
breach of blockade, 447. 
contraband, 46s. 
carriage of contraband, 489. 
territorial character of vessels, 526. 
postliminy, 543, 544» 545 
privateers, 555. 
neutrality, 573. 
duties of neutrals, 578. 
relations of neutrals to belligerents, 695. 
Vessels allowed to quit enemy’s ports, 409. 
in ports when blockade is established, 434. 
in ports at time of capture, 437. 
in distress may enter blockaded port, 453. 
Vessels of war and blockades, 454. 
asylum granted to belligerent, 558. 
admitted into neutral ports, 595. 
territorial character of, 481, 586. 
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Violation of parole, 387. 

of truce, 394. 

of neutrality, 585. 
Virginius, The, case of, 531. 
Visitation, 509. 
Volunteer naval force, 565. 
Volunteers, 376, 377. 


w. 


War, definitions, public, offensive, defensive, perfect, imperfect, just, informal 
civil, mixed wars, 361-4. 
causes of, 368. 
declarations of, 369, 371. 
improved methods of, 374. 
Warning at line of blockade, 433. 
Weapons allowed in warfare, 376. 
Webster, Mr., on contraband trade, 50s. 
Wheaton, Mr., definition of international law, 355. 
on treatment of enemies, 386. 
reprisals, 419. 
violation of blockade, 437. 
duration of penalty for violation of blockade, 452. 
exclusion of men-of-war from blockaded ports, 454. 
contraband, 466. 
occasional contraband, 483. 
penalty for carrying contraband, 490. 
duration of liability for contraband, 493. 
carriage of despatches and military persons, 494, 495. 
right of search, 509. 
resistance to search by convoy, 518. 
nationality of ships, 525. 
territorial character of vessels, 526. 
validity of prize, 534. 
jurisdiction in prize cases, 535. 
salvage, 547. 
rescue and recapture, 549-50. 
commissioning prizes, 551. 
treaty of peace, 552. 
captures by non-commissioned vessels, 557. 
evils of privateering, 560. 
piracy, 567, 569. 
neutrality, 574. 
qualified neutrality, 576. 
passage of troops over neutral territory, 580. 
coasting trade of belligerents, 594. 
maritime jurisdiction, 597. 
captures in neutral waters, 599. 
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Wildman, Mr., duty of captors, 536. 
Woolsey, Professor, international law, 356. 
definition of war, 363. 
declaration of war, 372. 
laws of war, 374, 375- 
definition of combatants, 381. 
truces, 393-4. 
bombardments, 399. 
trade with enemies, 410. 
ransom of vessels, 413. 
reprisals, 418. 
notification of blockade, 426. 
breach of blockade, 447. 
penalty for breach of blockade, 452. 
pacific blockade, 458. 
closing ports, 460. 
contraband, 467, 481. 
pre-emption, 486, 
penalty for carrying enemy persons and papers, 498. 
extent of right of search, 510. 
municipal right of search, 517. 
convoy, 519, 521. 
title to prize, 535. 
limits as to postliminy, 544. 
privateers, 554, 559. 
neutrality, 573, S75. 
lending money to helligerents, 579. 
asylum to fugitives, 596. 
captures in neutral waters, 600. 
Wrongs to civilization as cause of war, 369. 






























BIBLIOGRAPHIC NOTES. 





AMERICAN SOCIETY OF CIVIL ENGINEERS, TRANSACTIONS. 


DECEMBER, 1884. Experiments on journal friction at low velocities, 
by A. M. Wellington. 

These experiments were made on the rolling stock of the Lake Shore and 
Michigan Southern Railway, to obtain a clearer insight into the general laws of 
friction. For this purpose the results are compared with the investigations of 
Professor Thurston, and also with the elaborate series of tests recently made 
in England by Mr. Beauchamp Towers. The experiments were made to 
observe: 1. Initial journal friction; 2.*The normal coefficient of journal 
* friction at ordinary operating velocities ; 3. The extent of the conversion into 
heat of the energy lost by friction; 4. The effect of load per square inch of 
bearing on the coefficient of friction. 


The real value of lubricants and the correct method of comparing 
prices, by Robert H. Thurston. 


BLACK WOOD'S MAGAZINE. 
JUNE, 1885. The torpedo scare. 


In this article, Hobart Pacha maintains that the offensive and defensive 
power of the torpedo is enormously exaggerated, and in proof cites his experi- 
ences in the Turko-Russian War. 


BOLETIN DEL CENTRO NAVAL, 


MARCH, 1885. Plan of attack by torpedoes. Notes on chrono- 
meters. Deep sea sounding apparatus. 


ENGINEER. 
APRIL 3, 1885. The Naniwa-Kau. 


This cruiser, and asister ship nearly completed, were built for Japan by Messrs. 
Armstrong & Co. They are of 300 feet length, 46 feet beam, 18% feet draught, 
and about 3600 tons displacement. They have twin-screw engines, which are 
to develop at least 7500 horse power, and to give a speed of 18 to 18% knots, 
The armament, protected by shields, consists of 2 28-ton guns, as bow and stern 
chasers ; 6 6-in. guns, in broadside ; 10 1-in. machine and 2 rapid-firing guns. 
At both mastheads two Gatlings will be mounted, and in addition there are 
four above-water torpedo tubes. 


May 8. Recent experiments with Griison’s chilled iron armor. 
JuNE 5. The U. S. despatch boat Dolphin. 
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ENGINEERING. 
APRIL 24, 1885. Torpedo boats in war. 


May. Electric lighting at the international inventions exhibition 
(illustrated). Artillery at the same (illustrated). The defence of our 
coasts. 


For this purpose the writer would block all ports by torpedoes, and supple- 
ment them by harbor defence vessels and torpedo boats. 


May 8 The Howe. 


This armored vessel, begun in 1882, was launched in April last at the 
Pembroke dockyard. She is built entirely of steel, is of the barbette class, 
325 feet long, 68 feet beam, 9700 tons displacement, with a mean draught of 
26 feet g inches. Her armor varies in thickness from 18 inches to g inches; 
the armament will comprise 4 13%-inch 64-ton B. L. R., 6 6-inch B, L. RK. on 
Vavasseur mountings, 6 12-pdrs., 10 Nordenfelts, and 5 Whitehead torpedoes in 
firing position. The coal capacity is 1200 tons; H. P. is g500, and the speed 
expected 16 knots. She will carry 445 men; the total estimated cost is 


£453,000. 


May 29. The fleet in action. 


An editorial upon the character of future naval actions. The writer thinks that 
the most valuable use of the torpedo boats will be after the first charge ; when, 
following the charging line, screened by smoke, they can attack the enemy 
under the most favorable circumstances. Should the enemy use his torpedo 
boats as skirmishers they could be destroyed before the general mélée, 
Ramming should not be resorted to in a first charge unless it could be done 
without any danger to the ramming vessel. While in the first of the action the 
use of guns must be limited to known bearings and the ship so manceuvred that 
they may be fired electrically with the best results, later on independent firing 
may be resorted to. In regard to torpedoes, the writer says that it would really 
appear that if two squadrons armed with Whiteheads are to pass through one 
another, at a cable’s distance between the ships, that every one of these vessels 
ought to be struck by a Whitehead in passing. 


The Brunnan torpedo, 


Apparently this torpedo is ejected with a velocity of so miles per hour. 
Within it are two coils of wire wound on spindles, each connected with the 
shafting of a screw propeller. The ends of these wires are made fast to 
drums on a steam engine ashore, and as the wires are unwound from the reels 
in the torpedo on to those on the engine, the screws are set revolving and the 
weapon propelled. Steering is effected by hauling harder on one side or the 
other to make the corresponding screw revolve faster. The position is indicated 
by a couple of lights similar to those used with the Lay torpedo. (No official 
trials have been made.) 


The Giovanni Bausan. 


Built for Italy by Messrs. Armstrong & Co., generally after the design of the 
Esmerelda, but larger, being 280 feet long ; 42 feet beam ; draught, 1844 feet; 
displacement, 3100 tons. The armored deck is 1% inches thick. The arma- 
ment consists of 2 10-inch 25-ton B. L. R. as bow and stern chasers ; 6 6-inch 
4-ton guns in broadside; 2 6-pounder rapid-firing, with several Nordenfelt 
and Hotchkiss guns. There is a revolving machine gun turret at each mast- 
head ; the gun carriages are provided with steel shields ; there are one under- 
water and two above-water torpedo tubes, and a hydraulic crane for lifting 
boats. On the official trial of six hours with forced draught, the I. H. P. was 
6000 and the speed 17% knots per hour. 
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June 5. The Maxim gun. 
A paper read by Mr. Hiram S. Maxim before the Institution of Mechanical 
Engineers, in which he describes in full the mechanism of his automatic 


firing gun. 
FRANKLIN INSTITUTE JOURNAL. 
June, 1885. The Tehuantepec ship-railway (with plates). 


INSTITUTION OF CIVIL ENGINEERS, PROCEEDINGS, 
VoL. Lxx1x. Electric lighting for steamships, by A. Jamieson. 


INSTITUTION OF MECHANICAL ENGINEERS. 
MARCH, 1885. The history of paddle-wheel steam navigation. 


NORSK TIDSSKRIFT FOR SOVAESEN, 
VoL. 3, PART 5. Permanent crews in earlier days. Instruction 
of seamen in the care of sick and wounded. 


REVUE MARITIME ET COLONIALE, 


ApRIL, 1885. War ships (Italian). Analytical résumé of Laplace's 
Theory of Tides (continued through several numbers). 


May. The employment of torpedo boats for coast defence. (Re- 
port of Lieutenant E. W. Very, U.S. N.). Rapid determination of 
a ship’s position when in sight of a coast. 


The Formidable. 


This first-class ironclad, begun in 1879, was launched in April last at Lorient, 
and will be ready for trial in about two years more (1887). She is 342 feet 
long, 70 feet beam, 25% feet draught and 11,336 tons displacement, There is a 
three cylinder compound engine tor each twin screw, and with forced draught 
they are calculated to develop 8320 horse power, and to drive the ship 15.2 
knots per hour. A double bottom extends under the part of the ship occupied 
by towers, machinery, and boilers. Eleven water-tight bulkheads, about \ inch 
thick, reach to the armored deck, or about 3% feet above the water line; and 
a number of fore and aft bulkheads complete the system. The steel armor 
varies in thickness from 21% inches amidships to 14 inches at the bow; the 
towers for the three 37 mm. guns are protected by 15% inches of steel, and the 
armored deck, 3 inches thick, is increased to 4 inches over the engine and 
boilers, ‘The battery will be composed of three 75-ton guns in barbette, pro- 
tected by steel shields, 12 5%-inch guns in battery, 8 Hotchkiss guns and 
several torpedo tubes. Two hollow steel masts will serve for signals, and also 
to hold platforms for two of the machine guns, The Formidable will carry 800 
tons of coal, which should take her 30co miles at 10 knots; completed, her 
cost will be at least sixteen millions francs. 


The Bombe. 


This torpedo despatch vessel, one of six ordered by the French government, 
was launched at Havre in April last. Built entirely of steel, so arranged as to 
gain the greatest strength with least weight, it is 200 feet long, 21% feet beam 
and draws six feet water. There are two engines, one for each screw, and 
they are expected to drive the vessel 18 knots, developing a total horse power 
of 1800, It has athree-masted schooner rig, with steel wire rigging, and all the 
am marine improvements have been placed on board. Trials will be made 
shortly, 
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RIVISTA DI ARTIGLIERA. 
FEBRUARY, 1885. The fabrication of great guns abroad. 


ROYAL ARTILLERY INSTITUTION, PROCEEDINGS, 


FEBRUARY, 1885. Steel gun factories in the United States. 


A review of No. 4, Vol. X, Proceedings Naval Institute, by Major G, Mac- 
kinlay, R. A. 


ApriL. On the use of general tables to calculate times of flight 
and remaining velocities, by Rev. F. Bashforth. 


5 Revolving system of sighting guns, by Major L. K. Scott, 
7 < 


ROYAL UNITED SERVICE INSTITUTION, JOURNAL, 


No, cxxvil. Side armor vs. armored decks. Mild steel applied 
to naval and military purposes. Musketry instruction afloat. Naval 
education. 


No. cxx1x. The use of torpedoes in war. The capabilities of 
private firms to manufacture heavy ordnance for H. M. service. 


UNITED SERVICE GAZETTE. 
APRIL 4, 1885. 


Upon recommendation of Lord Wolseley, the English ordnance authorities 
have at last adopted the solid wire-drawn cartridge instead of the “Boxer 
abomination.” It is, perhaps, only natural that Gen. Boxer should write: “I 
regard this hurried adoption of the American solid drawn cartridge, under the 
circumstances, as a very grave matter indeed.” 


APRIL 25. 


Contracts have just been awarded for the following vessels for the English 
Navy: two first-class ironclads, displacement 10,470 tons; I. H. P., 8500; 
speed, 15% knots; armor, 18 inches thick; price £602,500 (average) ; time for 
construction, three years and a half. Two belted cruisers, displacement, 5000 
tons; I. H. P., 7500; speed, 17% knots; belt armor, to inches thick ; price 
£224,000 each ; time for construction two years and three months. 


May 2. The Maxim gun. 


The belt supplying the cartridges to this gun (see Proc. Nav. Inst., Vol. XL, 
167), is made of two lengths of canvas, rivetted together at regular intervals with 
eyelets and strips, so as to form a succession of loops, into each of whicha 
cartridge is inserted by hand. When any belt is running out, a fresh one is 
hooked on to its tai] end, without causing any delay to the continuous firing of 
the gun. The simple water jacket encasing the barre] of the gun is found to 
answer very well for preventing excessive heating. 

Upon introducing a belt of cartridges into the gun, and turning the crank 
handle, the cartridges are drawn in one by one, until the magazine is full; the 
empty part of the belt hangs out from the opposite side of the gun. On pulling 
the trigger by hand, the first one of these cartridges is fired, and the gun will 
then supply itself from the belt and continue firing automatically as long as the 
supply of cartridges can be keptup. The firing can be stopped after a single 
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or any number of fires, and it may be set to fire any number a minute up to 600. 
Mr. Maxim is now making a gun for naval purposes to throw 1% inch shells at 
the rate of 150 per minute. 


June 6. Inland navigation of torpedo craft in France. 


A French torpedo boat has successfully passed from the English Channel up 
the Seine and out into the Mediterranean, the voyage occupying fourteen days. 
The advantages to France are very great, as it enables her to maintain the 
depot for torpedo boats in the interior, and to mass them upon either coast 


at will. 


June 20. The Benbow. 

This twin screw armor-plated barbette ship has just been launched from the 
Thames Ironwork and Shipbuilding Company’s yard. The dimensions are as 
follows: length, 330 feet; breadth, 68% feet; depth, 37 feet 1% inches; dis- 
placement, 10,016 tons. The armament will consist of two 110-ton guns, 10 
6-inch B. L. K., 12 6-pdr. rapid-firing guns, 10 4-barrel 1-inch machine guns, 
and 4 5-barrel 0.45-inch machine guns. The 110-ton guns will be placed, one 
in each barbette, forward and aft the citadel, and the carriages are arranged so 
that the guns can be trained through an arc of 115° on each side. The contract 
horse-power is 7500 with natural draught, and 9500 with forced draught, and 
the engines are expected to make about 100 revolutions per minute. 
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NAVAL INSTITUTE PRIZE ESSAY, 1886. 





A Prize of one hundred dollars and a gold medal is offered by the Naval 
Institute for the best Essay presented, subject to the following rules: 


1. Competition for the Prize is open to all members, Regular, Life, 
Honorary and Associate, and to all persons entitled to become members, 
provided such membership be completed before the submission of the Essay. 
Members whose dues are two years in arrears are not eligible to compete for 
the Prize until their dues are paid. 


2. Each competitor to send his essay in a sealed envelope to the Secretary 
and Treasurer on or before January 1, 1886. The name of the writer shall 
not be given in this envelope, but instead thereof a motto. Accompanying the 
essay a separate sealed envelope will be sent to the Secretary and Treasurer, 
with the motto on the outside and writer’s name and motto inside. This 
envelope is not to be opened until after the decision of the Judges. 


3 The Judges to be three gentlemen of eminent professional attainments 
(to be selected by the Board of Control), who will be requested to designate 
the essay, if any, worthy of the Prize, and, also, those deserving honorable 
mention, in the order of their merit. 


4. The successful essay to be published in the Proceedings of the Institute, 
and the essays of other competitors, receiving honorable mention, to be pub- 
lished also, at the discretion of the Board of Control; and no change shall be 
made in the text of any competitive essay, published in the Proceedings of 
the Institute, after it leaves the hands of the Judges. 


5. Any essay not having received honorable mention, to be published only 
with the consent of the author. 

6. The subject for the Prize Essay is, What changes in organization and 
drill are necessary to sail and fight most effectively our war-ships of the latest 
type? 

7. The Essay is limited to forty-eight printed pages of the “ Proceedings of 
the Institute.” , 

8. The successful competitor will be made a Life Member of the Institute. 


g. In the event of the Prize being awarded to the winner of a previous year, 
a gold clasp, suitably engraved, will be given in lieu of a gold medal. 
CHARLES R. MILEs, 
Secretary and Treasurer. 
ANNAPOLIS, MD., September 1, 1885. 








